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INTRODUCTION 


The  enactment  of  physician  payment  reform  as  part  of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA89)  has  been  characterized  as  one  of  the  most  sweeping  and  significant 
changes  in  the  Medicare  program  since  its  creation  in  1965.  With  transition  to  payment 
under  the  resource-based  Medicare  Fee  Schedule  slated  to  begin  on  January  1,  1992, 
attention  has  now  shifted  from  the  broad  outlines  of  the  policy  to  its  many  specifics.  The 
Notice  of  Proposed  Rulemaking  (NPRM)  issued  by  the  Health  Care  Financing 
Administration  (HCFA)  on  June  5,  1991  outlines  the  agency's  plans  for  implementation 
and  its  approach  to  numerous  critical  policy  issues. 

This  report  presents  the  Physician  Payment  Review  Commission's  analysis  of  the  NPRM 
and  its  view  that  numerous  changes  are  needed  to  ensure  the  success  of  payment  reform. 
Many  of  the  issues  discussed  here  may  appear  technical  or  arcane.  But  the  level  of  the 
conversion  factor,  the  accuracy  and  validity  of  the  scale  of  relative  work,  the  definition  of 
payment  areas,  and  other  such  issues  have  major  implications  for  physicians  in  different 
specialties  and  geographic  areas  and  for  beneficiary  access  to  care. 

Because  acceptance  of  the  new  payment  system  by  both  physicians  and  beneficiaries  is 
critical  to  its  success,  the  Commission  is  particularly  concerned  about  assumptions  and 
decisions  made  by  HCFA  that  have  not  been  subject  to  public  scrutiny.  The  proposed 
conversion  factor  reflects  assumptions  about  physician  billing  patterns  and  trends  in  service 
mix  that  are  not  explicit.  The  need  for  disclosure  carries  over  to  the  scale  of  relative  work 
as  well;  the  NPRM  includes  work  values  from  Phase  IJJ  of  the  Hsiao  study  even  though 
the  methodology  used  in  their  development  has  not  been  available  for  review.  The  lack 
of  disclosure  in  this  and  other  areas  has  created  skepticism  about  the  promise  of  payment 
reform  to  ensure  equity  in  payment  and  promote  access  to  care,  and  it  threatens 
acceptance  of  the  new  policy  by  physicians  and  beneficiaries. 

The  Commission  believes  that  many  needed  refinements  can  be  made  before  January  1, 
1992.  At  the  same  time,  it  recognizes  the  complexity  and  the  sheer  magnitude  of  the  tasks 
that  HCFA  must  accomplish  before  then  and  that  the  process  of  refining  and  improving 
the  Medicare  Fee  Schedule  will  continue  through  the  transition  period.  It  is  unclear, 
however,  what  HCFA  views  as  priorities  for  refinement  and  what  approaches  it  might  take 
in  addressing  these  unresolved  issues.  The  Commission  believes  it  is  imperative  that  with 
the  publication  of  final  rules  in  October,  the  agency  will  make  its  intentions  known. 

This  report  focuses  primarily  on  the  two  areas  of  greatest  concern  to  the  Commission  and 
to  the  other  parties  that  came  together  in  support  of  physician  payment  reform:  the 
conversion  factor  and  the  scale  of  relative  work.  The  Commission's  concerns  related  to 
other  important  issues  such  as  the  practice  expense  and  malpractice  expense  components 


of  the  relative  value  scale,  geographic  payment  areas,  and  payment  policy  related  to 
anesthesia,  radiology,  electrocardiograms,  new  physicians,  nonphysician  practitioners,  drugs 
administered  incident  to  physicians'  services,  assistants-at-surgery,  and  the  explanation  of 
Medicare  Benefits  form  are  also  discussed.  A  more  detailed  discussion  of  many  of  these 
issues  can  be  found  in  the  Commission's  1991  Annual  Report  to  Congress. 
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CONVERSION  FACTOR 


The  Health  Care  Financing  Administration  (HCFA)  has  proposed  implementing  physician 
payment  reform  in  a  manner  that  would  reduce  fee  levels  by  at  least  16  percent  below  the 
baseline  level  by  1996,  and  perhaps  considerably  more.  Coming  on  the  heels  of  substantial 
fee  reductions  directed  by  budget  reconciliation  legislation  in  recent  years,  the  proposed 
conversion  factor  could  pose  serious  risks  to  beneficiaries'  access  to  care.  Medicare  fee 
levels  would  be  substantially  lower  than  fees  paid  by  private  insurers,  and  would  be  lower 
than  Medicaid  rates  in  many  states. 

This  section  examines  the  portions  of  the  June  5,  1991  Notice  of  Proposed  Rule  Making 
(NPRM)  that  affect  the  Medicare  Fee  Schedule  conversion  factor.  First,  the  16  percent 
reduction  in  the  conversion  factor  arises  from  the  NPRM's  interpretation  of  the  rules  for 
the  transition  to  the  new  fee  schedule.  This  is  outlined  in  detail,  and  an  alternative 
interpretation  of  OBRA89  is  presented  which  would  avoid  many  of  the  problems 
associated  with  the  NPRM's  approach.  Second,  numerous  technical  issues  involved  in 
calculating  the  pre-transition,  or  baseline,  conversion  factor  are  discussed.  Assumptions 
made  in  the  calculation  of  the  baseline  conversion  factor  may  have  resulted  in  fee 
reductions  in  addition  to  the  16  percent  noted  above. 

TRANSITION  RULES  AND  THE  BUDGET-NEUTRAL  CONVERSION  FACTOR 

The  Omnibus  Budget  Reconciliation  Act  of  1989  (OBRA89)  calls  for  the  Medicare  Fee 
Schedule  to  be  introduced  in  a  budget-neutral  manner.  Specifically,  subsection  (d)(1)(B) 
of  Section  1848  of  the  Social  Security  Act  requires  that  HCFA  estimate  actual  1991 
outlays,  and  then  set  the  initial  fee  schedule  conversion  factor  so  that  outlays  that  would 
have  occurred  if  the  new  system  had  been  in  place  in  1991  equal  projected  1991  outlays 
under  the  existing  system  of  rates.  The  1992  conversion  factor  will  then  be  this  1991 
budget-neutral  conversion  factor,  updated  through  the  system  of  Volume  Performance 
Standards  (VPS).1 

Within  this  budget-neutrality  context  the  NPRM's  treatment  of  the  rules  for  the  transition 
to  the  new  fee  schedule  creates  three  major  issues:  asymmetry  of  the  transition,  volume 


1  Both  the  Physician  Payment  Review  Commission  and  the  Secretary  of  Health  and  Human  Services  have 
recommended  a  2.2  percent  fee  update  for  1992. 
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(behavioral)  offset,  and  leveraging  of  the  conversion  factor  adjustments.  These  factors 
combine  to  produce  a  dramatic  reduction  in  the  fee  schedule  conversion  factor,  and  thus 
a  substantial  decline  in  the  level  of  fees  between  1991  and  1996.  HCFA  has  estimated  that 
together  these  factors  would  reduce  the  conversion  factor  16  percent. 

The  first  portion  of  this  section  outlines  the  mechanics  of  the  calculation  of  the  conversion 
factor  under  the  NPRM  interpretation  of  OBRA89.  Next,  the  impact  of  the  asymmetric 
transition,  volume  offset,  and  leveraging  of  the  conversion  factor  are  examined.  Finally, 
an  alternative  interpretation  of  OBRA89  is  offered  which  would  avoid  many  of  the 
problems  that  arise  from  the  interpretation  used  in  the  NPRM. 

Mechanics  of  the  NPRM  Calculation  of  the  Conversion  Factor 

To  understand  the  issues  raised  by  the  NPRM,  it  is  useful  to  review  the  mechanics  of  the 
calculation  of  the  budget-neutral  conversion  factor.  This  section  examines  the  calculation 
of  the  conversion  factor  under  the  interpretation  of  the  OBRA89  used  in  the  NPRM.2 

The  conversion  factor  is  the  component  of  the  new  payment  formula  that  establishes  the 
overall  level  of  fees.  Fees  under  the  Medicare  Fee  Schedule  are  the  product  of  three 
factors:  relative  value  units  (RVUs)  for  each  service,  geographic  adjustment  factors 
(GAFs)  for  each  area,  and  a  conversion  factor.  The  RVUs  and  GAFs  create  relative 
payments  for  different  services  and  geographic  areas.  The  conversion  factor  is  a  dollar 
figure,  essentially  an  exchange  rate  that  converts  RVUs  and  GAFs  into  dollars.  Doubling 
the  conversion  factor  doubles  all  fee  schedule  payment  amounts,  while  cutting  it  in  half 
would  similarly  halve  all  payment  amounts.3 

As  interpreted  in  the  NPRM,  OBRA89  calls  for  the  1992  conversion  factor  to  be 
calculated  in  four  steps:  two  steps  to  determine  the  baseline  (or  pre-transition)  conversion 
factor  and  two  steps  to  apply  the  transition  rules.  Together  these  calculations  determine 
the  overall  level  of  payment. 


2  — 

This  interpretation  of  OBRA89  was  also  used  for  the  Commission's  1991  Annual  Report  to  Congress 
(Physician  Payment  Review  Commission  1991).  Many  of  the  issues  raised  in  this  section  are  discussed  in  that 
report. 

3  For  example,  suppose  that  an  office  visit  is  worth  1  RVU,  and  that  this  visit  is  provided  in  an  area  where 
the  cost  of  practice  is  at  the  national  average  (in  other  words,  a  GAF  of  1.0).  If  the  conversion  factor  were  $20 
per  R VU,  payment  would  be  $20.  If  the  conversion  factor  were  $40  per  RVU,  payment  would  be  $40. 
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The  first  step  in  determining  the  baseline  conversion  factor  is  to  calculate  a  single 
historical  payment  rate  for  each  service  in  each  locality.4  This  single  rate,  defined  by 
OBRA89  as  the  Adjusted  Historical  Payment  Basis  (AHPB),  represents  the  average 
amount  that  Medicare  allowed  for  payment  for  each  service  in  each  locality  in  1991. 

The  second  step  in  the  calculation  is  to  use  the  AHPB  amounts  and  the  Medicare  Fee 
Schedule  to  compute  the  baseline  (pre-transition)  value  for  the  conversion  factor.  This  is 
the  conversion  factor  for  the  "pure"  fee  schedule,  that  is,  before  any  of  the  transition  rules 
are  applied  and  before  any  assumption  that  volume  of  services  will  change  in  response  to 
the  new  fees.  In  concept,  this  calculation  is  easy:  the  AHPB  amounts  can  be  used  to 
project  total  dollar  outlays  under  the  old  system  and  the  Medicare  Fee  Schedule  can  be 
used  to  project  the  total  relative  value  units  (RVUs)  under  the  new  system.  Dividing  total 
outlays  by  total  RVUs  results  in  a  dollars  per  RVU  figure  that  is  the  baseline  conversion 
factor. 

The  third  step  applies  the  OBRA89  rules  for  gradual  transition  to  payment  under  the  new 
fee  schedule.  This  mixes  the  AHPB  with  the  Medicare  Fee  Schedule  rate  for  each  service 
in  each  locality.  All  services  with  historical  payment  rates  (AHPB)  within  15  percent  of 
the  Medicare  Fee  Schedule  will  be  paid  at  the  fee  schedule  amount.  Services  with  an 
AHPB  differing  from  the  Medicare  Fee  Schedule  by  more  than  15  percent  will  be  adjusted 
by  15  percent  of  the  fee  schedule  amount. 

The  fourth  and  final  step  is  to  adjust  payment  rates  to  maintain  budget  neutrality. 
OBRA89  requires  that  the  1992  payment  rates  be  set  so  that  outlays  under  the  new  system 
match  the  level  of  expenditures  projected  to  have  occurred  under  the  old  system. 
Specifically,  OBRA89  requires  HCFA  to  estimate  actual  1991  outlays.  Then,  HCFA  must 
establish  new  payment  rates  according  to  the  fee  schedule  rules  that  would  have  resulted 
in  the  same  outlays  had  those  new  rates  been  in  effect  in  1991.  Payment  rates  for  1992 
will  then  be  these  budget-neutral  1991  rates,  updated  through  the  VPS  mechanism. 

Transition  Issues:  Asymmetry,  Volume  Offset,  and  Leveraging 

Most  discussion  of  the  conversion  factor  has  centered  on  the  impact  of  the  OBRA89  rules 
for  transition  to  the  new  fee  schedule.  The  NPRM  estimates  that  these  rules  will  result 
in  a  16  percent  reduction  in  the  conversion  factor  from  its  baseline  level  between  1991  and 
1996.  This  section  examines  the  three  elements  of  the  transition  rules  that  together  cause 


Under  the  current  payment  system,  many  different  fees  could  have  been  paid  for  one  service  in  one  area. 
For  example,  specialists  were  often  paid  more  than  general  practitioners  for  the  same  service,  and  some  physicians 
were  paid  at  their  own  customary  charge  rather  than  an  area-wide  prevailing.  Because  the  Medicare  Fee  Schedule 
pays  one  amount  for  each  service  in  each  area,  these  multiple  fees  must  be  averaged  together  before  being 
combined  with  the  fee  schedule. 
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this  reduction  from  the  baseline  under  the  NPRM  interpretation  of  the  law.  Discussion 
of  the  baseline  calculation  itself  is  given  in  a  later  section. 

Asymmetrical  Transition.  Under  the  transition  specified  in  OBRA89,  fees  for  undervalued 
services  will  increase  more  rapidly  than  fees  for  overvalued  services  will  decline.5  The  net 
impact  of  this  asymmetry  in  1992  is  a  2  percent  increase  in  total  outlays.  To  achieve 
budget  neutrality,  this  2  percent  must  be  recovered  by  lowering  fee  levels. 

However,  this  two  percent  reduction  in  outlays  requires  a  reduction  in  the  conversion 
factor  substantially  greater  than  2  percent  due  to  the  "leveraging"  of  all  adjustments  onto 
the  conversion  factor.  This  arises  from  the  interpretation  of  the  budget-neutrality  clause 
of  OBRA89  (Section  1848(a)(1)(B))  used  in  the  NPRM.  Under  this  interpretation,  all 
adjustment  for  1992  budget  neutrality  must  be  done  by  changing  the  fee  schedule 
conversion  factor.  But  the  fee  schedule  governs  only  about  one  third  of  1992  payments, 
with  the  remainder  determined  by  the  old  historical  payment  rates  (the  AHPB).6  Thus, 
rather  than  making  cuts  across  the  board,  the  cuts  are  applied  only  to  the  one-third  of  fees 
that  are  determined  by  the  fee  schedule  and  so  the  conversion  factor  reduction  must  be 
tripled  to  obtain  the  correct  average  result. 

Leveraging  means  that  in  order  to  reduce  outlays  by  2  percent,  the  conversion  factor 
actually  has  to  be  reduced  by  6  percent.  While  this  adjustment  achieves  budget  neutrality 
in  1992,  it  actually  lowers  payments  beyond  what  would  be  necessary  to  achieve  budget 
neutrality  in  out  years  as  the  fee  schedule  conversion  factor  plays  a  larger  role  in  payment. 
That  is,  when  the  asymmetry  reverses  in  later  years,  the  reduction  in  the  conversion  factor 
is  not  reversed.  As  a  result,  the  conversion  factor  will  be  substantially  lower  by  1996  than 
it  would  have  been  if  the  fee  schedule  had  been  implemented  in  one  step. 

The  issue  of  whether  an  alternative  interpretation  of  the  OBRA89  rules  is  possible  is 
considered  in  the  next  section.  In  any  case,  however,  the  Commission  believes  that  a  6 
percent  budget  reduction  from  the  method  of  transition  to  the  fee  schedule  was  not 
intended  by  Congress  or  those  who  came  together  to  agree  on  physician  payment  reform. 
In  addition,  it  is  not  sound  policy.  The  Commission  recommends  that  the  method  of 


For  example,  consider  three  procedures  that  are  currently  paid  $200  each,  but  that  under  the  fee  schedule 
would  be  paid  $100,  $200,  and  $300,  respectively.  Blending  the  old  and  new  rates  under  the  OBRA89  formula 
would  produce  payments  of  $185  ($200  less  15  percent  of  $100),  $200  ypaid  at  the  Medicare  Fee  Schedule),  and 
$245  ($200  plus  15  percent  of  $300).  The  undervalued  service  moved  up  $45  while  the  overvalued  service  fell  only 
$15. 

6  The  fee  schedule  conversion  factor  completely  determines  payment  for  services  that  are  within  15  percent 
of  the  fee  schedule  amount.  The  conversion  factor  also  has  a  slight  effect  on  those  services  that  are  more  than 
15  percent  higher  or  lower  than  the  fee  schedule. 


6 


achieving  budget  neutrality  be  revised  so  that  adjusting  for  the  asymmetric  transition 
achieves  budget  neutrality  in  each  year  of  the  transition. 

The  Commission  has  discussed  several  methods  to  attain  this  objective.  For  example,  the 
adjustment  for  budget  neutrality  could  be  applied  to  the  adjusted  historical  payment  base 
rather  than  to  the  conversion  factor.  A  reduction  of  3  percent  in  the  base  for  all  services 
for  which  the  historical  base  is  more  than  15  percent  higher  or  lower  than  the  fee  schedule 
would  offset  the  asymmetry  without  distorting  the  conversion  factor.  The  Congress  could 
consider  a  larger  reduction  for  highly  overvalued  services  than  for  highly  undervalued 
services  or  an  exemption  for  undervalued  primary  care  services,  especially  those  provided 
in  rural  areas.  Alternatively,  the  2  percent  reduction  could  be  applied  to  both  the 
conversion  factor  and  the  AHPB  portion  of  fees  in  1992,  with  provision  for  phasing  this 
reduction  out  as  the  transition  progresses. 

Behavioral  Offset.  HCFA  has  proposed  a  3  percent  reduction  in  average  1992  fees  to 
offset  volume  increases  that  may  result  from  the  change  to  the  fee  schedule.  This  figure 
assumes  that  physicians  who  lose  income  will  offset  half  of  their  losses  with  increased 
volume,  but  that  physicians  gaining  income  will  not  correspondingly  reduce  their  volume. 

The  three-to-one  leveraging  of  all  adjustments  magnifies  this  adjustment.  Due  to  the 
leveraging  effect  mentioned  earlier,  projection  of  a  net  volume  increase  in  excess  of  3 
percent  results  in  a  10.5  percent  reduction  in  the  conversion  factor.  Again,  this  arises 
because  fees  are  not  adjusted  across  the  board,  but  instead  only  the  portion  of  fees 
determined  by  the  fee  schedule  is  reduced,  leaving  the  historical  fee  levels  (the  AHPB) 
unchanged. 

The  Commission  considered  this  issue  in  its  1991  report  to  Congress  and  expressed  its 
concerns  about  both  the  size  of  the  offset  and  the  effects  of  leveraging.  It  considers  this 
offset  far  too  large  and  recommends  that  a  1  percent  reduction  in  fees  is  more 
appropriate.  In  a  situation  of  great  uncertainty  concerning  behavioral  response,  HCFA 
has  made  a  worst-case  assumption.  In  a  sense,  physicians  are  being  penalized  before  they 
have  had  a  chance  to  show  how  they  will  behave. 

Such  an  extreme  volume  offset  assumption  is  particularly  unwise  give  that  the  VPS 
mechanism  is  available.  The  VPS  process  takes  volume  growth  into  account  in  establishing 
the  annual  fee  update.  If  1992  volume  growth  is  excessive,  the  Congress  may  reduce  the 
subsequent  fee  update,  with  no  limit  on  the  amount  of  update  reduction.  If  the  Congress 
chooses  not  to  act,  the  VPS  default  formula  would  automatically  reduce  the  fee  update. 
This  default  mechanism  is  subject  to  a  limitation,  however:  excessive  volume  growth  in 
1992  can  lead  to  a  maximum  update  reduction  of  2.5  percent.  If  the  Congress  feels  that 
the  limitations  on  the  VPS  default  mechanisms  are  significant,  it  might  consider  revising 
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aspects  of  the  default  rules  (for  example,  setting  a  larger  maximum  update  reduction),  at 
least  for  the  update  based  on  1992  volume  growth. 

The  Commission  is  also  concerned  about  the  impact  of  leveraging  that  triples  the 
magnitude  of  the  adjustment  to  offset  changes  in  behavior.  The  Commission  recommends 
that  the  adjustment  be  applied  to  payments  for  all  services  rather  than  just  to  the 
conversion  factor. 

With  the  VPS  providing  an  explicit  opportunity  for  later  correction  of  excessive  volume 
growth,  the  decision  on  the  behavioral  offset  assumption  is  really  one  of  whether 
physicians  or  taxpayers  should  bear  the  risk  of  induced  changes  in  the  volume  of  services. 
The  Commission's  recommendation  is  a  compromise  in  which  both  parties  share  this  risk. 

An  Alternative  Interpretation  of  the  OBRA89  Budget  Neutrality  Clause 

HCFA's  proposed  16  percent  cut  in  the  conversion  factor  arises  primarily  from  its 
interpretation  of  one  paragraph  of  the  OBRA89  legislation,  1848(d)(1)(B).  During  recent 
Congressional  testimony,  the  HCFA  Administrator  solicited  alternative  interpretations  of 
the  law  that  would  lessen  the  reduction  in  the  conversion  factor. 

In  prior  analyses  the  Commission  had  used  an  interpretation  of  the  law  that  was  quite 
close  to  that  adopted  in  the  NPRM.  However,  as  the  Commission  has  continued  to 
analyze  the  issue  of  the  conversion  factor  for  the  Medicare  Fee  Schedule,  it  has  come 
upon  an  alternative  interpretation  of  the  budget  neutrality  provisions  that  deal  with  the 
transition.  This  section  presents  that  alternative  interpretation  and  contrasts  it  with  the 
interpretation  adopted  in  the  NPRM. 

The  language  of  OBRA89  regarding  the  calculation  of  the  initial  fee  schedule  conversion 
factor  (Section  1848(d)(1)(B))  is  given  below.  For  the  purposes  of  this  discussion,  a  key 
phrase  has  been  emphasized. 

SPECIAL  PROVISION  FOR  1992.  -  For  purposes  of  subparagraph  (A),  the  conversion 
factor  specified  in  this  subparagraph  is  a  conversion  factor  (determined  by  the 
Secretary)  which,  if  this  section  were  to  apply  during  1991  using  such  conversion  factor, 
would  result  in  the  same  aggregate  amount  of  payments  under  this  part  for  physicians' 
services  as  the  estimated  aggregate  amount  of  the  payments  under  this  part  for  such 
services  in  1991. 

In  the  NPRM,  this  phrase  has  been  interpreted  to  mean  "if  the  blended  1992  payment 
rates  (less  the  fee  update)  were  to  apply  in  1991".  This  interpretation  implies  short-run 
(1992)  budget  neutrality,  since  the  blended  1992  payment  rates  are  used  in  the  comparison. 
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While  this  interpretation  is  reasonable,  several  aspects  of  it  are  troubling.  First,  this  clause 
clearly  focuses  on  the  Medicare  Fee  Schedule  conversion  factor  and  the  rates  generated 
"using  such  conversion  factor."  However,  while  the  conversion  factor  affects  only  the 
"pure"  fee  schedule,  the  NPRM  uses  the  blended  1992  rates  in  its  budget-neutrality 
calculation.  Because  only  one-third  of  the  1992  blended  rates  are  based  on  the  pure  fee 
schedule,  this  leads  to  the  "tripling"  or  "leveraging"  of  all  adjustments:  each  percentage 
point  reduction  in  1992  fees  requires  a  3  percentage  point  reduction  in  the  conversion 
factor  under  the  NPRM  interpretation  of  the  law. 

Second,  this  interpretation  only  accidentally  captures  volume  (behavioral)  offset  in  later 
years  of  the  transition.  Under  this  interpretation,  only  the  1992  volume  offset  is  factored 
into  the  calculation.  This  1992  behavioral  response  is  then  tripled,  as  noted  above.  In 
recent  testimony,  HCFA  has  argued  that  the  tripling  of  the  1992  volume  offset  corrects  for 
the  absence  of  a  volume  offset  in  later  years  of  the  transition.  However,  Commission 
simulations  show  that  this  is  not  absolutely  correct:  under  HCFA's  50  percent  volume 
offset  assumption,  Commission  simulations  show  an  8  percent  volume  response  for  full 
(1992  through  1996)  change  to  the  fee  schedule,  versus  10  percent  for  triple  the  1992 
volume  offset.  The  tripling  and  the  volume  offset  bear  no  necessary  relationship  to  one 
another,  and  it  is  only  coincidental  that  triple  the  1992  offset  even  roughly  approximates 
a  volume  offset  for  the  entire  transition. 

Third,  and  perhaps  most  importantly,  the  total  effect  of  the  NPRM  interpretation  is  a 
substantial  reduction  in  fees  and  outlays  below  the  budget-neutral  level.  It  is  not  credible 
that  Congress  intended  substantial  budget  savings  when  it  included  a  budget-neutrality 
clause. 

An  alternative  interpretation  of  the  law  can  avoid  many  of  the  faults  of  the  HCFA 
interpretation.  The  phrase  of  Section  1848(d)(1)(B)  emphasized  above  could  be 
interpreted  as  "if  the  pure  fee  schedule  rates  were  to  apply  in  1991".  Under  this 
interpretation,  the  conversion  factor  would  be  set  to  make  1996  (pure  fee  schedule) 
payments  correct,  not  to  make  1992  fees  correct.  Thus,  this  interpretation  is  a  long-run 
(1996)  budget  neutrality  constraint,  in  contrast  to  a  short-run  (1992)  constraint  as 
interpreted  by  HCFA. 

Such  an  interpretation  is  clearly  allowed  under  strict  construction  of  the  language  of  the 
law.  Section  1848  literally  says  to  pay  on  the  basis  of  the  pure  fee  schedule  in  all  years, 
with  the  specific  exception  of  the  transition  years  1992  through  1995.  Thus,  if  Section  1848 
were  applied  in  1991,  payment  would  be  based  on  the  pure  fee  schedule  because  1991  is 
not  one  of  the  transition  years  specifically  mentioned  in  the  law. 

This  interpretation  of  the  law  avoids  the  three  major  problems  of  the  current  NPRM 
interpretation.  First,  because  the  comparison  is  made  between  1991  rates  and  the  pure 
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(unblended)  fee  schedule,  there  is  no  longer  any  tripling  or  leveraging  of  any  adjustments. 
Second,  because  the  comparison  is  between  1991  and  1996  rates,  HCFA  would  apply  the 
volume  response  for  the  complete  change  to  the  fee  schedule.  Thus,  the  long-run  accuracy 
of  the  volume  offset  adjustment  no  longer  relies  on  countervailing  errors,  but  is  accurately 
built  into  the  calculation.  Finally,  because  the  conversion  factor  is  set  correctly  for  the 
pure  (1996)  fee  schedule,  fees  and  payments  will  be  at  the  baseline  budget-neutral  level 
in  1996,  and  the  substantial  reductions  in  fees  and  outlays  are  eliminated. 

However,  this  interpretation  has  a  major  drawback.  Without  further  action,  payments 
during  the  transition  would  be  above  the  budget-neutral  level.  Due  to  the  asymmetric 
transition,  the  blended  1992  rates  would  be  2  percent  higher  than  necessary.  This  2 
percent  would  disappear  over  the  course  of  the  transition,  and  would  be  fully  eliminated 
by  1996. 

This  lack  of  short-run  budget  neutrality  could  be  fixed  by  amending  the  OBRA89 
legislation.  The  1992  fee  update  could  be  reduced  by  2  percentage  points  to  offset  the 
effects  of  the  asymmetry.  In  later  years  of  the  transition,  as  the  asymmetry  was  reversed, 
fee  updates  could  be  correspondingly  increased  to  return  outlays  to  the  budget-neutral 
level. 

It  is  difficult  to  say  how  such  an  amendment  would  be  treated  for  budget  scoring  purposes. 
Over  the  entire  period  of  the  transition,  such  an  amendment  could  be  self-funding,  as 
budget  savings  from  the  1992  fee  update  reduction  were  "spent"  in  later  years  to  restore 
fee  levels.  However,  there  might  still  be  significant  scoring  implications  in  each  year,  since 
the  savings  occur  "up  front"  in  1992,  but  the  expenditures  are  not  incurred  until  later  years 
of  the  transition. 

Not  only  is  this  interpretation  workable,  it  is  sensible  within  the  context  of  how  OBRA89 
was  written.  It  is  the  Commission's  understanding  that  the  transition  provision 
(1848(a)(2))  was  added  to  the  legislation  last,  well  after  the  body  of  the  law  dealing  with 
the  pure  fee  schedule  had  been  crafted.  In  this  context  it  would  make  sense  that  Congress 
intended  the  calculations  to  be  based  on  the  pure  fee  schedule,  with  the  transition  rules 
added  afterward.  This  may  also  partly  explain  why  no  five  year  budget  neutrality  clause 
was  included  in  the  final  bill  yet  why  many  Members  of  Congress  thought  the  budget- 
neutrality  issue  had  been  settled.  Under  this  interpretation,  there  is  no  need  for  such  a 
clause  because  the  fee  schedule  conversion  factor  is  set  originally  to  ensure  long-run 
budget  neutrality. 

In  short,  there  are  two  possible  interpretations  of  the  budget-neutrality  clause,  either  of 
which  is  plausible  from  a  strict  reading  of  the  law.  The  NPRM  and  prior  Commission 
work  used  an  interpretation  which  implies  budget-neutrality  in  1992.  However,  that  leads 
to  the  curious  tripling  of  all  adjustments,  to  a  correction  for  volume  offset  which  is  only 
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outlays  during  the  transition.  The  alternative  offered  here  corrects  the  defects  of  the 
NPRM  interpretation  at  the  expense  of  violating  budget  neutrality  during  the  transition. 
Maintaining  budget  neutrality  might  entail  the  scoring  of  budget  savings  in  1992  and 
expenditures  in  subsequent  years  of  the  transition. 

Ultimately,  the  choice  between  alternate  interpretations  of  an  imprecisely  written  law  rests 
on  which  more  closely  matches  the  intent  of  Congress.  On  the  one  hand,  it  is  difficult  to 
believe  that  Congress  intended  the  budget-neutrality  clause  to  result  in  the  tripling  of 
adjustments  and  the  steep  and  permanent  fee  reductions  after  1992.  On  the  other  hand, 
it  is  also  difficult  to  believe  that  Congress  wished  to  provide  physicians  a  2  percent  windfall 
in  1992  and  smaller  windfalls  throughout  the  remainder  of  the  transition.  However,  the 
interpretation  of  the  law  offered  here  seems  more  closely  aligned  with  Congressional 
intent,  particularly  if  the  fee  updates  may  be  adjusted  to  maintain  budget  neutrality 
throughout  the  transition. 

CALCULATION  OF  THE  BASELINE  OR  PRE-TRANSITION  CONVERSION  FACTOR 

The  NPRM  made  a  significant  number  of  technical  assumptions  in  determining  the 
"baseline"  level  for  the  conversion  factor,  that  is,  the  conversion  factor  prior  to  the 
application  of  the  transition  rules.  This  section  examines  the  assumptions  and  methods 
used  in  the  calculation  of  the  baseline  conversion  factor. 

This  distinction  between  transition  and  baseline  issues  is  important  for  two  reasons.  First, 
the  16  percent  reduction  in  the  conversion  factor  noted  in  the  NPRM  is  the  reduction 
from  the  baseline.  If  the  baseline  itself  is  too  low,  the  actual  reduction  in  the  conversion 
factor  and  fees  could  substantially  exceed  16  percent.  Second,  correction  of  problems  in 
the  transition  and  in  the  baseline  may  have  very  different  budget  scoring  implications.  As 
noted  above,  the  transition  issues  may  involve  legal  interpretations  of  the  language  of 
OBRA89  that  may  or  may  not  suggest  the  need  for  legislative  correction  entailing  scored 
budget  costs.  Baseline  issues  typically  involve  technical  decisions  which  may  be  amended 
by  administrative  action  without  scoring  implications. 

The  unifying  factor  in  all  the  baseline  calculations  is  that  HCFA  must  make  the  historical 
Medicare  charge  and  volume  data  comparable  to  the  Medicare  Fee  Schedule.  First,  to  the 
extent  that  payment  rules  will  change  in  1992,  for  example,  in  the  coding  of  visits,  the  old 
data  must  be  adjusted  to  reflect  these  changes.  Second,  the  fee  schedule  shows  the 
maximum  payment  rates  for  each  service,  while  the  historical  data  are  a  mixture  of  bills 
paid  at  the  maximum  and  bills  paid  less  than  the  maximum.  The  historical  data  must  be 
adjusted  to  reflect  this  to  prevent  the  baseline  conversion  factor  from  being  set  too  low. 
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In  many  instances  it  is  impossible  to  say  what  the  "correct'1  assumptions  should  be  for  many 
of  the  issues  involved  in  the  calculation  of  the  baseline  conversion  factor.  Consequently, 
the  Commission  has  relatively  few  specific  recommendations  on  these  issues.  In  general, 
however,  the  Commission  emphasizes  the  need  for  HCFA  to  provide  more  information 
about  methods  and  assumptions  used  in  its  calculations. 

In  some  instances,  however,  the  accuracy  of  HCFA's  assumptions  may  be  assessed  after 
the  fact  as  the  transition  progresses.7  In  these  cases,  HCFA  should  publicly  release 
information  that  will  allow  its  assumptions  to  be  compared  to  actual  1992  behavior.  The 
Congress  may  wish  to  consider  ways  to  make  retrospective  adjustments  to  the  conversion 
factor  or  to  allow  HCFA  to  make  such  adjustments  in  those  instances  where  HCFA's 
assumptions  can  be  compared  to  actual  billing  behavior  after  1992. 

New  Visit  Codes 

HCFA's  budget  neutrality  calculations  required  a  projection  of  the  proportion  of 
evaluation  and  management  (EM)  services  that  will  be  billed  under  each  of  the  newly 
revised  visit  and  consultation  codes.  This  is  often  referred  to  as  the  crosswalk.  Since  EM 
services  will  comprise  more  than  35  percent  of  Medicare  outlays  under  resource-based 
payment,  the  assumptions  on  which  these  projections  are  based  can  have  a  large  impact 
on  the  conversion  factor.  Regrettably,  HCFA  had  little  data  to  guide  it. 

To  demonstrate  the  sensitivity  of  the  conversion  factor  to  this  assumption,  the  Commission 
conducted  a  simulation  with  an  alternative  assumption  based  on  data  from  various  log- 
diary  surveys  of  physicians.  This  simulation  projected  outlays  for  visits  13  percent  lower 
(and  thus  a  conversion  factor  5  percent  higher)  than  predicted  by  HCFA.  This  result  is 
suggestive  of  a  high  degree  of  uncertainty  in  projecting  billing  patterns  for  new  codes. 

This  is  one  clear  instance  in  which  HCFA's  assumptions  may  be  directly  compared  to 
actual  behavior  in  1992.  In  contrast  to  some  other  assumptions,  these  projections  are 
relatively  easy  to  verify  because  physicians'  billing  patterns  for  visits  have  been  relatively 
stable  over  time.  The  Congress  could  direct  HCFA  to  revise  the  conversion  factor  in  the 
future  if  the  pattern  of  visits  differs  appreciably  from  the  projection. 

Definition  of  Surgical  Global  Services 

A  similar  issue  arises  in  the  redefinition  of  the  surgical  global  service  package.  Many 
surgical  services  bundle  pre-  and  post-surgical  care  by  the  surgeon  with  payment  for  the 


For  example,  the  number  of  bills  submitted  under  the  new  visit  codes  in  1992  may  be  compared  with  the 
number  of  bills  HCFA  assumed  would  be  submitted. 
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surgery  itself.  Currently,  the  amount  of  care  that  is  bundled  into  the  payment  varies  across 
carriers.  Current  payment  levels  therefore  presumably  reflect  the  greater  or  smaller 
number  of  post-surgical  visits  included  in  the  surgical  global  package  by  the  various 
carriers.  In  1992,  however,  the  surgical  global  service  definition  will  be  standardized  across 
carriers. 

To  the  extent  that  the  new  uniform  HCFA  policy  will  differ  from  the  average  of  the  old 
carrier  policies  in  this  area,  payment  rates  will  need  to  be  adjusted  to  maintain  budget- 
neutrality.  In  particular,  if  the  new  policy  is  more  inclusive  fewer  bills  will  be  submitted 
on  average  for  each  surgical  global  service.  This  requires  an  upward  adjustment  of  the 
baseline  conversion  factor  in  order  to  maintain  budget  neutrality.  HCFA  should  make 
public  its  estimate  of  the  difference  between  the  average  carrier  policy  and  the  proposed 
uniform  national  policy  on  surgical  global  services. 

Bills  Paid  at  the  Billed  Charge 

In  establishing  the  baseline  conversion  factor,  HCFA  appears  to  have  assumed  that 
physicians  will  never  bill  less  than  the  fee  schedule  amount.  To  the  extent  that  bills  are 
paid  at  less  than  the  fee  schedule,8  the  conversion  factor  could  be  increased  and  still 
maintain  budget  neutrality.  Thus,  HCFA  has  made  the  most  pessimistic  assumption 
regarding  billing  under  the  fee  schedule,  resulting  in  the  lowest  pos:  ible  baseline 
conversion  factor. 

It  is  difficult  to  predict  the  impact  of  physicians  billing  less  than  the  fee  schedule  in  1992. 
Under  the  current  payment  system,  a  significant  minority  of  claims  are  billed  for  amounts 
less  than  prevailing  charge  screens.9  In  1992,  however,  the  fee  schedule  will  be  widely 
publicized,  and  this  may  reduce  the  extent  to  which  physicians  bill  less  than  the  fee  screen. 
On  the  other  hand,  fees  for  many  services  will  increase  significantly  in  1992,  and  if 
physicians  simply  continue  their  historical  billing  patterns  or  do  not  raise  fees  to  the  fullest 
extent,  it  is  possible  that  a  significant  number  of  bills  may  be  submitted  for  amounts  less 
than  the  fee  schedule. 

While  no  one  may  predict  accurately  the  proportion  of  1992  bills  that  will  be  less  than  the 
fee  schedule  amounts,  HCFA's  assumption  of  absolutely  no  such  bills  clearly  will  be  wrong. 
The  only  uncertainty  is  the  extent  to  which  it  will  be  wrong. 


8  Under  OBRA89,  bills  are  paid  at  the  lesser  of  the  fee  schedule  amount  or  the  submitted  charge. 

9  In  1989, 11  percent  of  claims  were  paid  at  the  billed  amount;  14  percent  were  paid  at  the  physician's  own 
customary  charge. 
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Only  a  rough  guess  can  be  made  as  to  the  impact  of  such  bills  on  total  outlays.10  Based 
on  current  billing  patterns  and  assumptions  about  future  billing  patterns,  such  bills  might 
lower  total  1992  outlays  by  a  fraction  of  a  percentage  point  to  as  much  as  one  and  a  half 
percentage  points. 

Data  Issues 

Recent  conversations  with  HCFA  staff  have  confirmed  that  the  Part  B  Medicare  Annual 
Data  (BMAD)  files  used  to  calculate  the  NPRM  conversion  factor  were  subject  to  some 
statistical  edits  before  use.  In  particular,  HCFA  staff  "trimmed"  the  data,  removing 
records  on  which  the  average  charge  for  a  procedure  was  more  than  two  standard 
deviations  above  or  less  than  two  standard  deviations  below  the  national  mean. 

Commission  staff  have  estimated  that  this  data  editing  technique  may  have  resulted  in 
changes  in  the  baseline  conversion  factor  relative  to  the  original  unedited  data.  While  the 
approach  used  by  HCFA  is  a  standard  technique  often  used  to  remove  obviously 
erroneous  data,  in  this  case,  it  has  the  disadvantage  of  disproportionately  removing  high- 
charge  records  due  to  the  skewed  shape  of  the  distribution  of  charges,  thereby  reducing 
the  average  charge  per  service. 

In  the  NPRM,  HCFA  was  careful  to  compare  the  BMAD  data  against  other  data  sources 
and  suggested  that  extracts  from  the  Common  Working  File  will  be  used  in  the  calculation 
of  the  actual  1992  conversion  factor.  This  may  make  such  data  trimming  unnecessary. 
Should  similar  data  validity  checks  be  used,  however,  HCFA  should  be  urged  to  adopt  an 
alternative  approach,  such  as  comparing  charges  on  billing  records  to  maximum  charges 
in  the  prevailing  charge  file. 

Bills  That  Must  Be  Paid  Below  the  Fee  Schedule 

There  are  many  instances  where  bills  must  be  paid  below  the  full  fee  schedule  amount. 
Much  like  bills  paid  at  the  billed  charge,  each  such  bill  lowers  average  payment  and  so 
allows  the  fee  schedule  to  be  increased  to  maintain  budget  neutrality.  All  such  instances 
must  be  recognized  in  an  accurate  calculation  of  the  fee  schedule  conversion  factor. 

Aside  from  explicit  payment  modifiers  (for  example,  payment  for  reduced  services),  there 
are  two  principal  policies  that  would  result  in  payment  below  the  full  fee  schedule  amount. 
First,  non-participating  physicians  are  paid  5  percent  less  than  the  fee  schedule  amount. 
HCFA  explicitly  noted  in  the  NPRM  the  need  to  account  for  non-participating  physicians 


The  impact  on  outlays  is  the  product  of  the  percentage  of  bills  paid  at  the  billed  charge  multiplied  by 
the  typical  discount  from  the  fee  schedule.  For  example,  if  10  percent  of  bills  were  paid  at  the  billed  charge,  and 
the  billed  charge  was  typically  20  percent  below  the  fee  schedule,  this  would  reduce  outlays  by  2  percent. 
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when  calculating  the  conversion  factor.11  Second,  new  physicians  will  be  paid  between 
80  and  95  percent  of  the  fee  schedule  during  their  first  four  years  of  practice.  The  NPRM 
does  not  explicitly  note  that  the  lower  payments  to  these  physicians  will  be  factored  into 
the  fee  schedule  conversion  factor. 

A  further  issue  arises  for  bills  with  payment  modifiers.  For  example,  bilateral  hip 
replacement  (both  left  and  right  hip  joints)  is  paid  substantially  more  than  surgery  for  a 
single  hip  joint.  Current  payment  rates  for  these  modified  services  reflect  individual 
carrier  policy.  In  1992,  however,  payments  will  reflect  standard  HCFA  policy.  Thus, 
adjustments  may  be  required  to  make  the  historical  data  match  the  payment  differentials 
that  will  exist  under  the  fee  schedule. 

As  with  surgical  global  services,  the  issue  here  is  the  comparison  between  what  currently 
is  done,  on  average  across  carriers,  and  what  will  be  done  under  the  fee  schedule.  To  the 
extent  that  HCFA's  national  policy  on  payment  modifiers  is  more  stringent  than  the 
average  of  current  carrier  policies,  the  conversion  factor  should  be  increased  to  maintain 
budget-neutrality. 

The  Commission  recommends  that,  in  the  final  rules,  HCFA  make  explicit  the  conversion 
factor  adjustments  for  non-participating  and  new  physicians,  as  well  as  for  modified  claims 
and  for  any  other  similar  statutory  payment  reductions.  This  will  assure  interested  parties 
that  this  portion  of  the  conversion  factor  was  correctly  calculated. 

Trends  in  Service  Mix 

Projection  of  1991  outlays  and  relative  values  requires  projection  of  the  total  number  of 
services  for  each  procedure  paid  by  Medicare.  In  the  past,  both  HCFA  and  the 
Commission  have  extrapolated  all  procedure  volumes  at  essentially  the  same  rate.  That 
is,  the  mix  of  services  was  assumed  not  to  change  between  the  most  recent  BMAD  data 
file  (1989)  and  the  base  year  for  the  calculations  (1991).  In  the  NPRM,  however,  HCFA 
has  suggested  that  different  growth  rates  will  be  assumed  for  different  categories  of  service 
in  the  calculation  of  the  final  conversion  factor. 

This  is  a  particularly  interesting  area  because  historical  rates  of  growth  for  undervalued 
services  (for  example,  office  visits)  have  been  substantially  slower  than  rates  of  growth  for 
overvalued  services,  such  as  cataract  surgery  and  endoscopies.  If  HCFA  trends  forward 
those  differential  rates  of  growth,  this  will  increase  the  projected  proportion  of  overvalued 
services  and  reduce  the  proportion  of  undervalued  ones.  Under  the  fee  schedule,  more 
services  will  need  to  be  reduced  and  fewer  will  need  to  be  increased,  allowing  the 


It  is  not  clear  that  this  actually  was  entered  into  the  proposed  conversion  factor. 
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conversion  factor  to  be  set  higher  than  under  the  assumption  that  the  mix  of  services 
would  not  change. 

The  Commission  urges  that  HCFA  1)  use  historical  trend  data  in  making  its  projections 
of  changes  in  service  mix,  and  2)  make  explicit  in  the  final  rules  the  assumptions  actually 
used  to  project  the  changes  in  the  mix  of  services.  While  this  may  have  only  a  relatively 
minor  impact  on  outlays,  if  the  mix  of  services  is  assumed  to  change,  the  assumptions 
underlying  the  calculation  in  the  final  rule  should  be  made  explicit. 

REFERENCES 

Physician  Payment  Review  Commission,  Annual  Report  to  Congress,  1991,  Washington,  DC: 
1991. 
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RELATIVE  WORK  VALUES  UNDER 
THE  MEDICARE  FEE  SCHEDULE 


Physician  work  accounts  for  a  substantial  portion  of  the  relative  value  of  each  service 
under  the  Medicare  Fee  Schedule.  The  relative  work  values  (RWVs)  that  appear  in  the 
Notice  of  Proposed  Rulemaking  (NPRM)  are  based  on  estimates  of  physician  work  from 
the  resource-based  relative  value  study  prepared  by  William  Hsiao  and  his  colleagues  at 
Harvard  University  (Hsiao  study).  This  study  was  conducted  in  three  phases,  the  first  of 
which  was  completed  in  1988  (Hsiao  and  others  1988)  and  the  second  in  1990  (Hsiao  and 
others  1990).  Phase  III  of  the  Hsiao  study  is  currently  underway. 

The  Commission  has  found  that  many  of  the  values  for  physician  services  included  in  the 
NPRM  do  not  accurately  reflect  the  work  involved  in  providing  them.1  This  problem 
stems  from  payment  policies  of  the  Health  Care  Financing  Administration  (HCFA),  the 
Current  Procedural  Terminology  (CPT)  coding  system,  and  the  Hsiao  study.  Unless 
corrections  are  made,  physicians  will  face  inappropriate  financial  incentives  and  be  paid 
inequitably,  an  outcome  that  could  undermine  physician  acceptance  of  payment  reform. 

The  Commission  believes  that  the  problems  underlying  the  scale  of  relative  work  are 
amenable  to  solution.  The  lack  of  clear  payment  policies  and  limitations  of  the  coding 
system  precluded  the  assignment  of  accurate  RWVs  to  many  services.  HCFA  could 
resolve  these  problems  by  developing  and  refining  payment  policies,  by  adjusting  RWVs 
in  the  NPRM  to  make  them  consistent  with  these  policies,  and  by  establishing  clear  policy 
goals  to  ensure  that  coding  refinements  are  adopted  that  meet  the  needs  of  the  new 
payment  system. 

Distortions  in  RWVs  due  to  methodologic  problems  in  Phases  I  and  II  of  the  Hsiao  study 
may  be  corrected  in  Phase  III.  This  cannot  be  assessed  at  this  time,  however,  because  the 
protocols  the  researchers  are  using  have  not  yet  been  made  available  for  review  and  the 
small-group  process  approach  used  in  Phase  III  has  not  yet  been  evaluated. 


As  part  of  its  evaluation,  the  Commission  assessed  the  methodology  of  the  Hsiao  study,  compared  its  results 
with  other  relevant  research,  sought  and  received  comments  from  62  specialty  societies,  convened  a  panel  of 
physicians  representing  41  specialties  to  review  outstanding  issues  and  methods  for  resolving  them,  and  conducted 
a  hearing  in  June,  during  which  the  Commission  heard  testimony  from  organizations  representing  both  clinicians 
and  beneficiaries. 
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Refinements  in  RWVs  do  not  necessarily  require  further  research.  Much  could  be 
accomplished  by  panels  with  broad  representation  of  experts  (including  clinicians,  payers, 
beneficiaries,  and  health  services  researchers)  that  are  provided  with  available  data.  Face 
validity  could  be  assured  if,  as  a  final  step,  physicians  in  each  specialty  were  given  the 
opportunity  to  review  the  reasonableness  of  relative  work  values  assigned  to  their  services 
and  to  suggest  refinements  in  a  budget-neutral  process  designed  to  minimize  any  potential 
for  gaming. 

A  number  of  refinements  in  the  scale  of  relative  work  could  be  ready  in  time  for  initial 
implementation  of  the  fee  schedule.  Modifications  made  after  publication  of  the  final  rule 
should  be  incorporated  in  the  scale  of  relative  work  in  January  1993.  Decisions  about 
methods  to  be  used  to  update  RWVs  should  not  be  made  until  more  is  known  about  what 
approach  works  best  in  refinement.  The  NPRM  describes  several  alternative  processes  for 
updating  RWVs.  The  Commission  has  no  recommendation  at  this  time  concerning  which 
entity  should  do  the  updating  because  it  believes  that  how  it  is  done  has  far  greater 
importance.  HCFA  will  need  to  develop  a  clear  policy  on  the  methods  to  be  used  in  the 
update  process. 

The  following  sections  of  this  report  discuss  refinements  that  will  be  needed  to  correct 
RWVs  for  invasive  services  and  evaluation  and  management  services,  to  address  problems 
specific  to  individual  services,  and  to  apply  the  Hsiao  study  scale  of  relative  work  to  the 
Medicare  population.  A  brief  summary  of  the  Commission's  recommendations  for  refining 
the  scale  of  relative  work  is  presented  in  the  appendix. 

INVASIVE  SERVICES 

Invasive  services  consist  of  surgical  global  services  and  nonglobal  procedures.  These  two 
categories  of  invasive  services  are  paid  in  different  ways.  Surgical  global  fees  include 
payment  for  most  services  provided  within  several  months  of  the  operation  that  are  related 
to  the  underlying  condition  for  which  surgery  is  performed.  By  contrast,  nonglobal 
procedure  fees  cover  only  those  services  directly  related  to  the  performance  of  the 
procedure  itself;  physicians  are  allowed  to  bill  separately  for  services  related  to 
management  of  the  underlying  condition. 

Relative  work  values  for  invasive  services  in  the  NPRM  are  confusing  to  specialty  societies 
and  to  practicing  physicians-many  appear  inaccurate  and  inequitable.  To  a  large  extent, 
this  has  occurred  because  HCFA  policy  decisions  that  are  crucial  to  assigning  RWVs  to 
invasive  services  either  have  not  yet  been  made  or  were  not  made  in  time  to  be  used  in 
the  work  done  by  Hsiao  that  has  been  incorporated  into  the  NPRM.  Consequently,  some 
invasive  services  are  not  categorized  properly  for  payment  in  the  NPRM  and  others  have 
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been  assigned  RWVs  that  do  not  accurately  account  for  all  of  the  component  services 
included  in  their  fees. 

Work  values  in  the  NPRM  may  also  be  distorted  because  certain  methodologic  problems 
in  Phases  I  and  II  of  the  Hsiao  study  may  not  yet  have  been  corrected.  There  is  concern 
that  current  RWVs  for  invasive  services  do  not  account  for  all  of  the  pre-  and 
postincisional  work  involved  in  performing  certain  operations  or  accurately  reflect  the 
pre/post  time  and  intensity  of  perioperative  visits  included  in  surgical  global  fees. 

Categorization  of  Invasive  Services 

Invasive  services  must  be  categorized  properly  under  the  fee  schedule  to  permit  equitable 
payment  rates  to  be  set  and  to  ensure  consistency  and  clarity  in  billing.  Currently,  the 
Medicare  program  does  not  have  a  clear  policy  specifying  which  invasive  services  should 
be  paid  as  surgical  global  services  and  which  should  be  paid  as  nonglobal  procedures. 
HCFA  did  not  propose  such  a  policy  in  the  NPRM.  Instead,  it  appears  to  differentiate 
nonglobal  from  global  invasive  services  according  to  the  "starred"  procedures  in  CPT.2 

Because  closely  related  services  are  not  necessarily  categorized  in  the  same  way  in  the 
NPRM,  specialty  societies  are  having  difficulty  interpreting  relative  values  for  invasive 
services  and  physicians  are  likely  to  be  confused  about  appropriate  billing.  For  example, 
in  the  NPRM  a  burr  hole  for  evacuating  a  hematoma  is  categorized  as  a  surgical  global 
service,  while  a  burr  hole  for  implanting  a  ventricular  catheter  is  categorized  as  a 
nonglobal  procedure.  The  four-fold  difference  in  RWVs  for  these  services  results  primarily 
from  their  differing  classifications.  But  it  appears  irrational  if  one  is  not  cognizant  of  the 
differences  in  component  services  included  in  each  fee. 

HCFA's  current  classification  system  also  makes  it  difficult  to  assign  equitable  payment 
to  invasive  services.  In  the  NPRM,  services  that  are  usually  performed  on  patients  with 
substantially  different  underlying  conditions  are  sometimes  categorized  as  surgical  global 
services  rather  than  as  nonglobal  procedures.  In  such  cases,  the  work  included  in  the 
global  fee  can  vary  considerably,  yet  the  payment  will  be  fixed.  For  example,  the  NPRM 
treats  needle  biopsy  of  the  lung  as  a  surgical  global  service.  Thus,  a  physician  who 
performs  this  procedure  on  an  unstable  patient  with  AIDS  and  expends  considerable  work 
managing  his  or  her  underlying  disease  for  the  following  90  days  (including  possible 
hospitalization  and  complex  treatment)  will  receive  the  same  payment  as  a  physician  who 
performs  a  needle  biopsy  on  a  patient  with  a  benign,  asymptomatic  lung  nodule  who 
requires  no  further  treatment.    If  these  types  of  invasive  services  were  classified  as 


2  CPT  defines  starred  procedures  as  those  for  which  "the  usual  package  concept  for  surgical  services  cannot 
be  applied". 
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nonglobal  procedures  rather  than  as  surgical  global  services,  payment  could  more 
accurately  reflect  the  work  involved. 

To  resolve  these  problems,  the  Medicare  program  will  need  to  establish  a  consistent  and 
rational  policy  for  categorizing  invasive  services.  The  Commission  recommends  that 
HCFA  develop  such  a  policy  with  input  from  all  affected  parties  (practitioners,  payers, 
patients,  and  researchers)  and  that  it  be  published  in  the  Federal  Register  for  public 
comment  before  it  is  adopted. 

Refining  RWVs  for  Invasive  Services  to  Make  Them  Consistent  with  Medicare  Payment 
Policies 

In  the  NPRM,  HCFA  has  proposed  payment  policies  for  surgical  global  services  and 
nonglobal  procedures  that  specify  which  component  services  should  be  included  in  each 
type  of  fee  and  which  should  be  paid  separately.  However,  since  HCFA  did  not  develop 
these  policies  in  time  for  Professor  Hsiao  to  use  them  in  assigning  work  values  to  invasive 
services,  the  RWVs  in  the  NPRM  do  not  necessarily  reflect  all  of  the  component  services 
included  in  each  type  of  fee. 

This  section  describes  the  types  of  refinements  that  will  be  required  to  make  RWVs  for 
surgical  global  services  and  nonglobal  procedures  consistent  with  HCFA's  proposed 
payment  policies.  It  also  addresses  the  policies  themselves,  suggesting  revisions  that  would 
prevent  undue  administrative  burdens  on  physicians  and  carriers,  ensure  more  equitable 
payment  to  physicians,  and  protect  access  to  care  for  seriously  ill  Medicare  patients. 

Surgical  Global  Services.  Relative  work  values  for  surgical  global  services  in  the  NPRM 
are  drawn  from  the  Hsiao  study,  which  sought  to  ascertain  the  work  involved  in  providing 
the  component  services  included  in  the  Commission's  global  service  policy  (PPRC  1989). 
The  global  service  policy  in  the  NPRM,  however,  is  broader  than  that  proposed  by  the 
Commission.  It  has  a  longer  preoperative  timeframe  (30  days)  and,  unlike  the 
Commission's  policy,  includes  surgical  services  related  to  complications  which  do  not 
require  return  trips  to  the  operating  room.  The  two  policies  also  differ  in  the  way  they 
adjust  payment  for  multiple/staged/bilateral  surgery. 

Preoperative  Visits.  For  most  surgical  global  services,  RWVs  in  the  NPRM  will  probably 
not  need  to  be  adjusted  to  account  for  the  longer  preoperative  timeframe.  Except  for  the 
consultation,  which  is  excluded  from  the  global  fee,  most  operations  only  entail 
preoperative  visits  on  the  day  before  or  day  of  surgery.  These  visits  are  accounted  for  in 
both  the  Hsiao  study  and  the  Commission's  global  service  project  (PPRC  1991,  PPRC 
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1991a).3  For  certain  operations,  however,  the  surgeon  may  routinely  provide  more 
extensive  preoperative  services.  The  Commission  recommends  that  HCFA  ask  specialty 
societies  to  identify  these  operations  so  that  appropriate  adjustments  can  be  made  in  their 
RWVs. 

Since  HCFA  is  planning  to  allow  surgeons  to  bill  separately  for  preoperative  visits  required 
to  stabilize  seriously  ill  patients  prior  to  surgery,  adjustments  will  not  be  required  to 
account  for  these  services  in  surgical  global  service  RWVs.  The  Commission  is  concerned, 
however,  that  the  documentation  surgeons  will  be  required  to  submit  to  be  paid  for  these 
services  may  discourage  them  from  treating  patients  likely  to  require  such  extensive 
preoperative  care.  HCFA  has  not  developed  uniform  criteria  for  appropriate 
documentation.  Thus,  the  paperwork  involved  could  be  extensive  and  could  vary 
substantially  for  carriers  in  different  parts  of  the  country.  Since  special  documentation  will 
not  be  required  if  a  physician  other  than  the  principal  surgeon  bills  for  the  same 
preoperative  services,4  HCFA's  policy  could  encourage  unnecessary  consultations  and 
fragmentation  of  care. 

Complications.  Although  HCFA's  proposed  payment  policy  includes  procedural  services 
related  to  complications  in  the  surgical  global  service,  the  work  involved  in  providing  these 
services  is  not  currently  reflected  in  global  service  RWVs.  Many  complications  are  not 
under  the  surgeon's  control,  but  are  due  to  the  patient's  underlying  problem(s).  If 
surgeons  are  not  compensated  for  these  services,  they  may  be  reluctant  to  operate  on  the 
most  seriously  ill  Medicare  patients. 

The  Commission  recommends  that  HCFA  allow  surgeons  to  submit  separate  bills  for 
procedural  services  related  to  complications  rather  than  include  them  in  the  global 
service.5  If  HCFA  does  not  follow  this  approach,  equitable  payment  will  require 
modification  of  RWVs  for  surgical  global  services  to  account  for  the  work  involved  in 
managing  complications.  This,  however,  will  be  difficult  to  calibrate  for  individual 
operations.  Because  of  the  historical  use  of  global  fees,  accurate  data  about  the  surgical 
services  related  to  complications  that  are  performed  in  conjunction  with  each  operation 
and  the  frequency  with  which  they  are  performed  are  not  readily  available.  An  alternative 


3  The  Commission's  global  service  project  (which  is  described  in  Chapter  2  of  the  Commission's  1991  Annual 
Report  to  Congress  and  in  a  special  background  paper  that  will  be  published  later  this  month)  used  information 
from  specialty  societies,  various  sources  of  objective  data,  and  a  nationwide  survey  of  physicians  to  provide 
information  about  perioperative  visits  included  in  the  Commission's  global  service  policy. 

4  Global  fees  generally  apply  only  to  the  services  of  the  principal  surgeon. 

5  This  would  not  lead  to  double  payment  since  RWVs  for  surgical  global  services  in  the  NPRM  do  not 
currently  account  for  services  related  to  complications. 
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method  would  be  to  develop  a  complications  modifier,  which  would  increase  payment  for 
all  surgical  global  services  to  which  it  is  applied  by  a  fixed  percentage. 

Multiple  Surgery.  HCFA  proposes  paying  for  multiple  surgery  according  to  the  following 
formula:  100  percent  of  the  global  fee  for  the  highest  value  procedure,  50  percent  of  the 
global  fee  for  the  second  most  expensive  procedure,  20  percent  of  the  global  fee  for  the 
third  most  expensive  procedure,  and  10  percent  of  the  global  fee  for  each  succeeding 
procedure.  It  would  pay  150  percent  of  the  global  fee  for  bilateral  surgery.  Although  the 
Commission  supports  the  concept  of  adjusting  global  fees  for  multiple  operations,  it  is 
concerned  that  the  formulas  in  the  NPRM  may  overstate  the  savings  in  resource  costs  that 
are  achieved  when  multiple  operations  are  performed  through  the  same  incision  or  at  the 
same  time,  or  when  postoperative  care  is  provided  concurrently.  More  work  is  needed  to 
calibrate  such  a  modifier  equitably— focusing  not  only  on  the  work  component  of  the  global 
fee  but  also  on  practice  costs.  For  special  types  of  surgery  that  routinely  involve  multiple 
operations  (for  example,  trauma,  transplant,  and  burn  surgery),  the  Commission 
recommends  that  HCFA  develop  unique  payment  policies  rather  than  rely  on  the  multiple 
surgery  modifier. 

Nonglobal  Procedures.  Relative  work  values  for  nonglobal  procedures  will  require  further 
refinement  to  make  them  consistent  with  HCFA's  proposed  payment  policy.  Currently, 
all  nonglobal  procedures  other  than  endoscopies  are  undervalued  in  the  NPRM. 

In  the  Hsiao  study,  the  researchers  assumed  that  Medicare's  payment  policy  for 
endoscopies  would  differ  from  that  for  other  nonglobal  procedures.  RWVs  assigned  to 
endoscopies  were  intended  to  reflect  all  pre/post  services  related  to  the  endoscopy  that 
are  performed  on  the  day  of  the  procedure.  RWVs  assigned  to  other  nonglobal 
procedures  were  intended  to  reflect  only  the  work  involved  in  performing  the  procedure 
itself-the  researchers  assumed  that  physicians  would  bill  for  pre/post  services  related  to 
these  procedures  separately  as  a  visit.  By  contrast,  HCFA  proposed  a  uniform  nonglobal 
procedure  policy  in  the  NPRM  that  applies  to  both  endoscopies  and  other  procedures. 
According  to  this  policy,  the  Medicare  fee  for  nonglobal  procedures  will  include  all 
pre/post  services  directly  related  to  the  procedure  that  are  performed  on  the  day  of  the 
procedure  and  for  30  days  thereafter.6 


6  The  interspecialty  panel  that  the  Commission  convened  in  May  agreed  with  HCFA  that  paying  for  pre/post 
work  related  to  nonglobal  procedures  as  a  visit  would  be  poor  policy.  It  would  increase  administrative  costs  since 
physicians  would  have  to  submit  two  bills  for  each  procedure.  It  could  easily  be  gamed,  especially  if  physicians 
could  bill  for  pre/post  work  using  high  level  visit  codes.  It  could  also  be  inequitable  if  physicians  were  required 
to  use  only  low  level  visit  codes  or  if  carriers  denied  payment  for  a  consultation  and  a  visit  (pre/post  work)  on 
the  same  day  as  the  procedure. 
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Because  of  the  difference  between  HCFA's  policy  and  the  policy  assumed  in  the  Hsiao 
study,  substantial  refinements  will  be  required  to  account  for  the  pre/post  services 
associated  with  nonglobal  procedures  other  than  endoscopies.  The  RWVs  for  these 
procedures  do  not  currently  reflect  the  work  involved  in  explaining  the  procedure  to  the 
patient,  obtaining  informed  consent,  scrubbing/setting  up,  making  sure  the  patient  is  stable 
following  the  procedure,  talking  with  the  patient  and  family  about  the  results, 
writing/dictating  reports,  and  any  visits  directly  related  to  the  procedure.  Work  values  for 
endoscopic  procedures  in  the  NPRM  are  probably  consistent  with  HCFA's  policy,  since 
most  pre/post  services  related  to  endoscopies  are  performed  on  the  day  of  the  service  (the 
Hsiao  study  timeframe). 

Several  approaches  could  be  used  to  estimate  pre/post  work  for  nonendoscopic 
procedures.  All  of  these  procedures  could  be  resurveyed  for  the  work  involved  in 
providing  pre/post  services  related  to  the  procedure  in  the  30-day  timeframe.  However, 
this  method  would  be  expensive,  time-consuming,  and  might  not  lead  to  accurate  results.7 
Alternatively,  estimates  of  intraservice  work  and  pre/post  work  or  of  intraservice  work  and 
total  work  could  be  obtained  for  a  representative  sample  of  procedures.  The  ratio(s)  of 
pre/post  work  to  total  work  could  then  be  extrapolated  to  the  universe  of  nonglobal 
procedures.8  This  approach  would  not  necessarily  require  a  resurvey  of  physicians.  A 
multispecialty  panel  might  be  able  to  identify  a  ratio(s)  with  equivalent  face  validity  in 
much  less  time. 

The  Commission  supports  the  intent  of  the  nonglobal  procedure  policy  proposed  in  the 
NPRM~all  pre/post  services  directly  related  to  the  procedure  are  included  in  the 
procedure  fee,  but  physicians  can  bill  for  services  related  to  management  of  the  underlying 
condition  separately.  The  Commission  is  concerned,  however,  that  HCFA  may  implement 
this  policy  by  denying  payment  for  all  visits  provided  in  a  30-day  period  following  the 
procedure  unless  a  documented,  separately  identifiable  service  is  furnished. 

Most  visits  provided  within  30  days  of  a  nonglobal  procedure  are  related  to  management 
of  the  underlying  condition  rather  than  to  the  procedure  itself.  Therefore,  a  policy  that 
requires  physicians  to  submit  additional  documentation  to  be  paid  for  visits  in  this 
timeframe  would  be  unnecessarily  burdensome  (if  physicians  provide  the  necessary 
documentation)  or  inequitable  (if  they  decide  it  is  too  much  of  a  hassle  to  submit  the 


7  In  the  Hsiao  study,  the  ratio  of  pre/post  work  to  total  work  for  endoscopies  is  as  high  as  60  percent.  Many 
members  of  the  Commission's  interspecialty  panel  thought  this  ratio  was  too  high.  They  thought  that  physicians 
in  the  Hsiao  study  may  have  mistakenly  included  the  consultation  or  services  related  to  the  management  of  the 
patient's  underlying  condition  in  their  estimates  of  pre/post  work.  Hsiao  and  his  colleagues  are  apparently 
modifying  values  of  pre/post  work  for  endoscopies  in  Phase  III  of  their  study.  The  Commission  has  not  yet  seen 
the  research  protocol  and  results  of  Phase  III. 

8  The  ratio  of  pre/post  work  to  total  work  may  not  be  the  same  for  different  types  of  nonglobal  procedures. 
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documentation  or  if  they  submit  it  and  payment  is  denied).  Moreover,  it  could  discourage 
physicians  from  providing  visits  that  are  important  for  medical  care.  The  Commission 
recommends  that  HCFA's  policy  be  revised  so  that  the  timeframe  is  substantially  shorter 
than  30  days. 

Refining  RWVs  for  Surgical  Global  Services  to  Correct  Distortions  in  Intraservice  and 
Pre/Post  Work 

At  the  completion  of  Phase  II  of  the  Hsiao  study,  the  Commission  and  others  were 
concerned  that  RWVs  for  surgical  global  services  did  not  account  for  all  of  the  pre-  and 
postincisional  work  involved  in  performing  certain  operations  and  did  not  accurately  reflect 
the  pre/post  time  and  intensity  of  perioperative  visits  included  in  surgical  global  fees. 
Hsiao  and  his  colleagues  have  informed  the  Commission  that  they  are  addressing  these 
issues  in  Phase  III  of  their  study.  Since  the  Commission  has  not  yet  had  the  opportunity 
to  review  the  research  protocols  or  the  results  from  Phase  III,  it  is  uncertain  whether 
Phase  III  will  successfully  resolve  these  problems  or  whether  they  will  be  resolved  by  the 
time  the  Medicare  Fee  Schedule  is  implemented. 

Accounting  for  Pre-  and  Postincisional  Operating  Room  Work.  The  principal  surgeon 
typically  performs  a  substantial  amount  of  pre-and  postincisional  work  for  certain  types  of 
operations.  For  example,  some  neurosurgical  and  orthopedic  operations  entail  careful 
patient  positioning,  and  cardiothoracic  surgery  often  requires  that  patients  be  stabilized 
as  they  go  on  and  off  bypass.  This  pre-  and  postincisional  work  does  not  appear  to  have 
been  included  in  RWVs  assigned  to  surgical  global  services  in  Phases  I  and  II  of  the  Hsiao 
study. 

The  cardiothoracic  and  vascular  surgeons  contracted  with  Abt  Associates  Inc.  for  a 
resurvey  of  their  specialties  (Noether  and  others  1990),  in  part,  to  address  this  issue.  The 
Abt  study  has  made  a  valuable  contribution,  including  demonstrating  that  the  issue  raised 
by  these  specialties  is  a  serious  one.  Nevertheless,  estimating  pre-  and  postincisional  work 
is  a  difficult  task.  The  Abt  study  appears  to  overestimate  the  intensity  of  pre-  and 
postincisional  work.  The  Abt  researchers  acknowledge  the  problem  and  are  currently 
considering  refinements  that  may  address  it. 

In  Phase  III  of  their  study,  Hsiao  and  his  colleagues  are  asking  thoracic  surgeons, 
neurosurgeons,  and  orthopedic  surgeons  to  provide  estimates  of  preincisional  work  and  to 
include  postincisional  operating  room  services  in  estimates  of  "same  day  postservice  work" 
for  certain  operations.  Until  the  Commission  can  evaluate  both  refinements  to  the  Abt 
study  and  the  Phase  III  approach,  it  cannot  conclude  how  well  these  efforts  address  the 
problem.  It  expects,  however,  that  with  the  continued  work  by  both  Abt  and  Hsiao, 
relative  values  for  operations  involving  substantial  amounts  of  pre-  and  postincisional  work 
can  be  improved  over  what  is  presented  in  the  NPRM. 
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If  further  work  is  required,  HCFA  could  ask  specialty  societies  to  identify  the  specific 
operations  that  entail  substantial  pre-  and  postincisional  work,  to  use  operating  room  or 
anesthesia  records  to  obtain  accurate  estimates  of  pre-  and  postincisional  time  for  these 
operations,  and  to  ask  physicians  to  estimate  the  intensity  of  pre-  and  postincisional  work 
relative  to  skin-to-skin  work  for  operations  in  their  field.9  Since  the  issue  of  pre-  and 
postincisional  work  may  be  relevant  not  only  to  thoracic  surgeons,  neurosurgeons,  and 
orthopedic  surgeons,  all  surgical  specialties  should  be  given  the  opportunity  to  participate 
in  this  exercise. 

Correcting  Estimates  of  Pre/post  Time  and  Intensity  for  Perioperative  Visits.  The 
analysis  presented  in  Chapter  2  of  the  Commission's  1991  Annual  Report  to  Congress 
showed  that  estimates  of  the  time  involved  in  providing  pre-  and  postoperative  visits  for 
operations  in  Phase  II  of  the  Hsiao  study  were  higher,  on  average,  than  those  suggested 
by  other  studies.  They  were  14  percent  higher,  on  average,  than  pre/post  times  in  the 
Commission's  global  service  project,  and  23  percent  higher,  on  average,  than  pre/post 
times  for  cardiothoracic  and  vascular  surgical  global  services  in  the  Abt  survey.  The 
Commission  has  shared  the  data  from  its  global  service  project  with  HCFA  and  the 
Harvard  researchers.  From  what  the  Commission  has  been  told,  pre/post  times  in  Phase 
III  of  the  Hsiao  study  are  lower,  on  average,  than  those  in  Phase  II  and  agree  more  closely 
with  data  in  the  Commission's  study. 

Pre/post  work  values  assigned  to  surgical  global  services  depend  not  only  on  the  time 
involved  in  providing  perioperative  visits  but  also  on  their  intensity  (work  per  unit  of  time). 
Perioperative  visits  tend  to  be  relatively  short  and  usually  fall  into  five  classes:  initial 
hospital  visits,  recovery  room  visits,  critical  care  unit  visits,  subsequent  hospital  visits,  and 
established  patient  office  visits.  The  Commission's  analysis  of  RWVs  for  evaluation  and 
management  services  (which  is  described  in  more  detail  below  and  in  the  1991  annual 
report)  suggests  that  the  intensities  assigned  to  perioperative  visits  in  the  Hsiao  study  may 
need  to  be  adjusted  upward.  This  is  because  RWVs  in  the  Hsiao  study  appear  to 
understate  the  intensity  of  shorter  visits  and  do  not  reflect  differences  in  intensity  between 
different  classes  of  visits. 

Educating  Physicians  and  Carriers  about  Payment  for  Invasive  Services 

Refining  policies  and  RWVs  for  invasive  services  will  result  in  accurate  and  equitable 
payment  only  if  physicians  and  carriers  know  the  category  to  which  each  code  has  been 


Estimates  of  the  relative  intensity  of  pre-  and  postincisional  work  could  be  obtained  from  a  multispecialty 
panel.  Such  a  panel  should  include  representatives  of  nonsurgical  specialties  (such  as  internists,  critical  care 
specialists,  and  anesthesiologists)  as  well  as  surgical  specialties  to  be  sure  that  the  intensities  have  face  validity 
(that  is,  the  intensity  of  pre-  and  postincisional  work  for  cardiothoracic  surgery  should  not  be  higher  than  the 
intensity  of  managing  critically  ill  patients  in  the  intensive  care  unit). 
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assigned,  the  component  services  that  are  included  in  the  payment  for  each  code,  and  the 
component  services  that  can  be  billed  separately. 

The  Commission  believes  this  type  of  educational  program  is  extremely  important.  It  will 
provide  physicians  with  the  information  they  need  to  interpret  the  RWVs  (and  fees)  that 
have  been  assigned  to  their  invasive  services  and  to  bill  appropriately  for  them.  It  will  also 
help  physicians  understand  changes  in  RWVs  if  certain  invasive  services  that  are  currently 
categorized  as  surgical  global  services  are  recategorized  as  procedures.  Unless  physicians 
are  aware  that  procedure  fees  allow  them  to  bill  separately  for  visits  required  to  manage 
the  patient's  underlying  condition,  they  may  think  procedures  are  undervalued. 

The  federal  government  and  specialty  societies  could  both  play  roles  in  educating 
physicians.  This  could  be  accomplished  through  specialty-specific  manuals,  seminars,  local 
carrier  bulletins,  and  toll-free  hotlines.  HCFA  should  also  develop  an  educational  program 
for  Medicare  carriers  to  ensure  uniform  implementation  of  its  invasive  service  policies. 

EVALUATION  AND  MANAGEMENT  SERVICES 

The  NPRM  includes  RWVs  for  psychiatric  visits  and  for  six  classes  of  generic  visits:  new 
and  established  patient  office  visits,  initial  and  subsequent  hospital  visits,  and  initial  and 
follow-up  consultations.10  Work  values  have  not  yet  been  assigned  to  home,  nursing 
home,  emergency  department,  preventive  care,  ophthalmology,  or  critical  care  visits, 
precluding  interested  parties  from  having  an  opportunity  to  comment  about  proposed 
codes  and  values  for  these  important  evaluation  and  management  (EM)  services. 

The  Commission  believes  that  the  RWVs  for  visits  and  consultations  in  the  NPRM  will 
lead  to  inaccurate  and  inequitable  payment.  To  a  large  extent,  this  has  occurred  because 
the  relationship  between  work  and  time  that  HCFA  is  currently  using  to  assign  RWVs  to 
visits  does  not  account  for  differences  in  effort  (work  per  unit  of  time)  between  different 
types  of  visits.  This  implies,  for  example,  that  a  consultation  on  a  patient  the  physician  has 
never  seen  before  involves  the  same  effort  as  a  routine  office  visit  with  an  established 
patient.  Such  a  fee  structure  intuitively  does  not  seem  accurate  to  physicians.  Moreover, 
it  undervalues  shorter  visits.  This  will  result  in  underpayment  of  surgeons  and  family 
physicians  and  could  create  incentives  for  both  upcoding  and  inappropriate  use  of  services. 

Distortions  in  the  pattern  of  work  for  EM  services  are  compounded  by  the  revised  visit 
coding  system  that  HCFA  has  proposed  in  the  NPRM.  In  this  system,  the  level  of  service 
for  each  code  is  defined  on  the  basis  of  both  content  and  typical  time.  However,  the 


Three  to  six  levels  of  service  differentiate  visits  within  each  class. 
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assumptions  made  by  HCFA  concerning  use  of  the  these  codes  suggest  that  it  does  not 
believe  that  physicians  will  use  them  according  to  the  typical  times.  This  suggests  either 
that  HCFA  projects  substantial  upcoding  or  that  the  content  descriptor  and  the  typical 
time  in  each  level  of  service  are  not  congruent.  If  either  is  true,  the  RWVs  assigned  to 
the  new  codes  (which  are  based  on  the  relationship  between  work  and  time)  will  not  be 
accurate  or  equitable. 

This  section  discusses  refinements  that  would  result  in  a  more  appropriate  fee  structure 
for  EM  services.  Because  of  the  importance  of  getting  the  values  right  for  these  services- 
which  will  account  for  over  35  percent  of  physician  expenditures  under  the  Medicare  Fee 
Schedule  and  will  affect  those  physicians  slated  to  benefit  most  from  payment  reform-- 
HCFA  should  place  a  high  priority  on  identifying  a  more  equitable  pattern  of  work  for  EM 
services  and  on  refining  its  proposed  visit  coding  system  so  that  it  will  be  used  in  a 
predictable  and  uniform  manner. 

Refining  the  Pattern  of  Work  for  EM  Services 

The  RWVs  for  EM  services  in  the  NPRM  describe  a  pattern  of  work  in  which  total  work 
per  unit  of  encounter  time  does  not  vary  according  to  the  duration  of  the  visit,  the  class 
of  the  visit,  or  the  type  of  patient  seen.  This  implies  that  all  visits  and  consultations  entail 
the  same  amount  of  effort  and  the  same  proportion  of  pre-  and  postservice  work.  Such 
a  fee  structure  lacks  face  validity  in  a  resource-based  fee  schedule.  It  is  not  supported  by 
data  from  actual  practice  nor  is  it  consistent  with  physicians'  perceptions  of  clinical 
practice  (PPRC  1991).11 

The  Commission  has  concluded  that  available  empirical  data  on  RWVs  for  EM  services 
cannot  by  themselves  provide  an  adequate  basis  for  payment  under  the  Medicare  Fee 
Schedule.  Neither  the  Hsiao  study  nor  the  Commission's  Visit  Survey  (PPRC  1991b) 
provides  a  pattern  of  work  that  would  result  in  equitable  payment  to  all  types  of 
physicians,  protect  access  to  care  and  quality  of  care  for  all  types  of  Medicare 
beneficiaries,  or  provide  neutral  incentives  for  the  utilization  of  EM  services.  Nonetheless, 
data  from  these  studies  suggest  the  form  that  a  reasonable  policy  should  take. 


11  The  RWVs  for  EM  services  in  the  NPRM  are  drawn  from  the  Hsiao  study.  The  Commission's  evaluation 
of  the  methodology  that  Hsiao  and  his  colleagues  used  to  assign  these  values  is  presented  in  Chapter  2  of  its  1991 
Annual  Report  to  Congress  (PPRC  1991).  As  part  of  this  analysis,  the  Commission  used  data  from  its  Visit  Survey 
(PPRC  1991b)  to  assess  how  well  the  RWVs  assigned  to  visits  of  different  durations  and  different  types  in  the 
Hsiao  study  reflect  the  pattern  of  work  in  actual  practice.  The  report  of  the  Visit  Survey  was  shared  with  HCFA 
and  the  Harvard  researchers  as  well  as  with  specialty  societies  and  other  interest  groups. 
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Following  the  advice  of  a  subpanel  of  physicians  from  its  interspecialty  panel,12  the 
Commission  recommends  that  the  fee  structure  for  EM  services  incorporate  the  following 
three  elements:13 

•  The  pattern  of  work  for  visits  of  different  durations  should  be  revised  so  that 
total  work  per  unit  of  encounter  time  decreases  to  a  limited  extent  as  visits 
become  longer.14 

o  The  pattern  of  work  across  classes  of  visits  should  be  revised  so  that  total  work 
per  unit  of  encounter  time  is  greater  for  new  patient  visits  than  established 
patient  visits,  for  initial  visits  than  subsequent  visits,  and  for  consultations  than 
for  nonconsultative  visits. 

•  EM  payment  should  be  increased  by  a  fixed  percentage  (through  a  special 
modifier)  for  visits  with  patients  who  have  communication  barriers,  disabling 
cognitive  or  physical  impairment,  or  an  unusual  need  for  counseling  or 
coordination  of  care. 

The  rationale  for  the  Commission's  recommendations  is  presented  below. 

The  Pattern  of  Work  for  Visits  of  Different  Durations.  Empirical  data  provides  conflicting 
evidence  about  the  relationship  between  total  work  and  encounter  time  for  visits  of 
different  durations.15  Analyses  of  data  from  the  Visit  Survey  and  of  individual  physician 
responses  from  the  Hsiao  study  suggest  that  total  work  per  unit  of  encounter  time 
decreases  as  visits  become  longer.  By  contrast,  analysis  of  mean  responses  in  the  Hsiao 
study,  which  formed  the  basis  for  the  Phase  II  RWVs  that  were  submitted  to  HCFA, 
describes  a  relationship  in  which  total  work  per  unit  of  encounter  time  increases  as  visits 
become  longer.  The  Phase  III  RWVs  in  the  NPRM  describe  yet  another  relationship,  in 
which  total  work  per  unit  of  encounter  time  does  not  vary  according  to  visit  duration. 


12  The  physicians  on  the  subpanel  that  developed  these  recommendations  represented  specialties  that  provide 
a  broad  spectrum  of  visits:  pediatrics,  family  practice,  internal  medicine,  geriatrics,  rheumatology,  infectious 
diseases,  obstetrics  and  gynecology,  otolaryngology,  physical  rehabilitation  medicine,  radiation  oncology,  and 
podiatry. 

13  These  elements  are  presented  as  a  package  and  are  not  intended  to  stand  alone. 

14  The  downward  slope  of  the  curve  should  be  much  less  severe  than  data  from  the  Commission's  Visit  Survey 
suggest. 

15  For  a  full  discussion  of  the  Commission's  analysis  of  these  data,  see  Chapter  2  of  the  Commission's  1991 
Annual  Report  to  Congress  (PPRC  1991). 
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Aggregate  EM  work  is  independent  of  the  shape  of  the  relationship.  Because  of  this, 
higher  RWVs  for  longer  visits  (in  relationships  with  steeper  slopes)  come  at  the  expense 
of  lower  RWVs  for  shorter  visits,  and  vice  versa.  This  is  illustrated  in  Table  1,  which 
compares  RWVs  based  on  NPRM  and  Visit  Survey  regressions.16 


Table  1.    Predicted  RWVs  Based  on  NPRM  and  Visit  Survey  Regressions1 


Class  of  Visit 

5 

Length  of  Visit  (minutes) 
15              30  45 

60 

New  Patient  Office  Visit 

NPRM 

.19 

.57 

1.13  1.68 

2.22 

VS 

39 

.71 

1.05  132 

1.55 

Established  Patient  Office  Visit 

NPRM 

.19 

.57 

1.10  1.64 

2.15 

VS 

36 

.58 

.77  .92 

1.03 

Initial  Hospital  Visit 

NPRM 

.20 

.57 

1.11  1.65 

2.18 

VS 

35 

.70 

1.05  135 

1.61 

Subsequent  Hospital  Visit 

NPRM 

.20 

.56 

1.07  1.57 

2.08 

VS 

32 

.54 

.75  .91 

1.04 

Initial  Consultation 

NPRM 

,19 

.57 

1.17  1.74 

2.29 

".  VS 

.49 

.85 

1.18  1.43 

1.65 

Follow-up  Consultation 

NPRM 

.25 

.72 

139  2.05 

2.72 

VS 

36 

.62 

.88  1.08 

1.24 

Note:     1  RWVs  in  this  table  do  not  include  the  add-on  for  EKGs. 


Neither  the  linear,  45-degree  relationship  in  the  NPRM  nor  the  curvilinear,  severely 
downsloping  relationship  in  the  Visit  Survey  appear  to  provide  an  appropriate  fee  structure 
for  visits.  The  relationship  in  the  NPRM  undervalues  shorter  visits.  This  would  provide 
inequitable  payment  to  many  primary  care  physicians  (such  as  family  practitioners  and 
pediatricians)  and  to  surgeons,  whose  short  perioperative  visits  are  reflected  in  surgical 


NPRM  RWVs  in  this  table  do  not  reflect  the  add-on  value  of  EKGs. 
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global  fees.  Although  the  linear  relationship  in  the  NPRM  might  encourage  physicians  to 
spend  the  appropriate  amount  of  time  with  patients  with  complex  medical  problems,  it 
could  also  create  incentives  for  inefficiency,  upcoding,  and  the  provision  of  more  extensive 
EM  services  than  are  medically  necessary.  This  could  be  a  particular  problem  in  areas 
where  physician  supply  is  large  in  relation  to  demand. 

The  relationship  in  the  Visit  Survey  provides  more  appropriate  payment  for  shorter  visits 
but  undervalues  longer  ones.  Thus,  it  would  be  inequitable  to  physicians  such  as 
geriatricians,  rheumatologists,  and  neurologists  and  could  compromise  access  to  care  for 
patients  with  multiple  or  complex  problems.  Since  total  work  per  unit  of  encounter  time 
decreases  as  visits  become  longer,  this  type  of  fee  structure  would  encourage  more  efficient 
patient  care.  However,  because  the  slope  is  so  severe,  it  could  also  create  incentives  for 
physicians  to  provide  shorter  visits  than  are  medically  indicated,  to  fragment  care  (for 
example,  to  take  care  of  a  patient's  problems  in  two  short  visits  rather  than  one  long  visit), 
and  to  obtain  more  diagnostic  tests  and  referrals. 

The  three  elements  of  the  Commission's  recommendation  are  designed  to  take  advantage 
of  the  beneficial  effects  of  a  downsloping  relationship  between  work  and  time  while 
mitigating  its  potential  negative  consequences.  A  gentle  downward  slope  (for  example,  if 
total  work  per  unit  of  encounter  time  were  10  or  15  percent  lower  for  a  60-minute  visit 
than  for  a  5-minute  visit)  would  increase  current  NPRM  RWVs  for  shorter  visits  and 
provide  incentives  for  more  appropriate  utilization  of  EM  services.  Recognizing 
differences  in  effort  across  classes  of  visits  and  incorporating  a  modifier  for  visits  with 
patients  with  special  characteristics  and  needs  would  prevent  underpayment  of  physicians 
who  care  for  the  types  of  patients  who  require  longer  visits.  Specialists  who  provide 
proportionally  more  new  patient  visits  and  consultations  (which  involve  more  effort  than 
established  patient  nonconsultative  visits)  also  tend  to  provide  a  high  proportion  of  longer 
visits.  Physicians  who  care  for  impaired  patients  require  more  time  to  provide  the  content 
of  each  level  of  service. 

The  Pattern  of  Work  Between  Different  Classes  of  Visits.  With  one  exception  (follow-up 
consultations),  the  RWVs  in  the  NPRM  do  not  reflect  any  differences  in  total  work  per 
unit  of  encounter  time  across  classes  of  visits  (Table  2).  This  is  masked  by  HCFA's 
proposed  coding  system,  however,  because  a  given  level  of  service  is  not  defined  in  the 
same  way  for  different  classes  of  visits.  In  this  coding  system,  both  the  time  and  the 
content  descriptor  of  a  given  level  of  service  vary  according  to  the  class  of  the  visit.  Thus, 
the  RWV  for  a  given  level  of  service  varies  across  classes,  not  because  of  differences  in 
effort,  but  only  because  that  level  of  service  describes  a  visit  involving  more  content  and 
typical  time  for  some  classes  of  visits  than  for  others  (Table  2).  For  example,  the  RWV 
for  a  Level  3  new  patient  office  visit  is  twice  as  high  as  the  RWV  for  a  Level  3  established 
patient  office  visit.  But  the  Level  3  visit  for  a  new  patient  office  visit  involves  services  that 
typically  take  physicians  twice  as  long  to  provide  as  the  level  3  service  for  an  established 
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patient  office  visit  (30  minutes  versus  15  minutes).  Total  work  per  unit  of  encounter  time 
is  identical  for  both  classes  of  visits. 


Table  2.    RWVs  for  Proposed  Visit  Codes  in  NPRM1 


Encounter 

Time 

NPRM 

RWV/ 

(Mill) 

RWV 

MIN 

New  Patient  Office  Visit 

Level  1 

10 

39 

.039 

Level  2 

20 

.76 

.038 

Level  3 

30 

1.13 

.038 

Level  4 

45 

1.68 

.037 

Level  5 

60 

2.21 

.037 

Established  Patient  Offlct 

•Visit 

Level  1 

5 

.19 

.038 

Level  2 

10 

39 

.039 

Level  3 

'  is 

.57 

.038 

Level  4 

25 

.92 

.037 

Levels 

40 

1.46 

.037 

Initial  Hospital  Visit 

Level  1  30  1.11  .037 

Level  2  50  1.83  .037 

Level  3  70  2.53  .036 

Subsequent  Hospital  Visit 

Level  1  15  .56  .037 

Level  2  25  .91  .036 

Level  3  35  1.24  .036 

Initial  Consultation 

Level  1 
Level  2 
Level  3 
Level  4 
Level  5 

Follow-up  Consultation 

.    Level  1  10  .48  .048 

Level  2  20  .94  .047 

Level  3  30  139  .046 

Note:     1  RWVs  in  this  table  do  not  include  add-on  for  EKGs. 

A  pattern  of  work  in  which  all  classes  of  visits  (except  follow-up  consultations)  involve  the 
same  amount  of  effort  does  not  seem  reasonable  to  physicians  and  runs  counter  to 
objective  data.  The  Commission's  analyses  of  data  from  both  Phase  I  of  the  Hsiao  study 
and  the  Visit  Survey  demonstrate  that  more  total  work  per  unit  of  encounter  time  is 


15 
30 

.57  .038 
1.17  .039 

40 
60 
80 

1.55  .039 
2.29  .038 
3.03  .038 
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involved  in  new  patient  office  visits  than  established  patient  office  visits,  in  initial  hospital 
visits  than  subsequent  hospital  visits,  in  initial  consultations  than  follow-up  consultations, 
and  in  consultations  than  in  nonconsultative  visits.17  The  members  of  both  the 
Commission/American  Medical  Association  consensus  panel  on  visit  coding  and  the 
Commission's  interspecialty  panel  thought  that  differences  in  effort  between  these  classes 
of  visits  were  clinically  meaningful.18  By  not  recognizing  these  differences,  the  RWVs  in 
the  NPRM  will  result  in  inequitable  payment  for  physicians  in  specialties  that  provide 
proportionally  more  new  patient/initial  visits  and  consultations  (such  as  surgeons, 
rheumatologists,  and  infectious  disease  specialists). 

Visits  with  Patients  With  Special  Characteristics/Needs.  In  Chapter  8  of  its  1991  Annual 
Report  to  Congress  (PPRC  1991),  the  Commission  endorsed  the  use  of  a  special  modifier 
that  would  increase  payment  by  a  fixed  percentage  for  visits  with  patients  who  have 
communication  barriers,  disabling  cognitive  or  physical  impairment,  or  an  unusual  need 
for  counseling  or  coordination  of  care.  Since  it  probably  takes  longer  to  provide  the 
content  of  a  level  of  service  for  such  patients,  a  special  characteristics/needs  modifier 
would  make  it  more  likely  for  physicians  to  spend  the  additional  time  it  takes  to  provide 
these  patients  with  medical  care.19  The  Commission  proposed  verifiable  definitions  of 
communication  barriers,  cognitive  impairment  and  physical  impairment  for  documentation 
in  the  medical  record. 

The  NPRM  does  not  include  such  a  modifier.  Without  it,  physicians  who  care  for  these 
patients  (particularly  such  specialists  as  geriatricians,  physiatrists,  rheumatologists,  and 
oncologists),  will  not  receive  equitable  payment,  and  elderly  or  impaired  patients  could 
have  more  difficulty  obtaining  access  to  care. 

Refining  Codes  for  EM  Services 

Although  changes  in  the  codes  physicians  use  to  report  EM  services  are  clearly  needed, 
the  Commission  cannot  endorse  the  revised  visit  coding  system  that  HCFA  has  proposed 


For  a  complete  discussion  of  the  Commission's  analysis  of  the  pattern  of  work  between  different  classes 
of  visits,  see  Chapter  2  of  its  1991  Annual  Report  to  Congress  (PPRC  1991). 

18  By  contrast,  a  system  in  which  total  work  per  unit  of  encounter  time  is  the  same  for  all  classes  of  visits 
except  follow-up  consultations  (for  which  it  is  higher)  seemed  counterintuitive  to  the  members  of  the 
Commission's  interspecialty  panel. 

19  Empirical  data  bearing  on  this  issue  are  not  currently  available  since  no  study  has  measured  the  time  it 
takes  to  provide  the  content  of  a  given  level  of  service  to  impaired  and  unimpaired  patients.  The  Commission's 
Visit  Survey  found  that  new  office  visits  with  impaired  patients  take  twice  as  long,  on  average,  as  new  office  visits 
with  unimpaired  patients.  Although  the  Visit  Survey  did  not  show  a  difference  in  duration  for  other  types  of 
visits,  this  does  not  mean  that  the  same  content  was  being  provided  to  impaired  and  unimpaired  patients.  For 
these  types  of  visits,  physicians  maybe  spending  the  same  amount  of  time,  on  average,  with  both  types  of  patients, 
but  providing  less  content  for  those  who  are  impaired.  The  current  fee  structure  for  visits  might  encourage  this 
type  of  behavior  since  it  does  not  include  a  special  patient  characteristics/needs  modifier. 
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in  the  NPRM.  In  the  Commission's  view,  the  complexity  of  this  system  might  send  mixed 
messages  to  physicians,  compromising  the  goals  of  coding  reform.20  The  results  of 
HCFA's  pilot  study  have  not  alleviated  these  concerns.  The  data  do  not  suggest  that  the 
new  system  will  be  used  more  uniformly  than  current  CPT  visit  codes. 

The  Commission  is  concerned  that  HCFA's  proposed  coding  system  will  make  it  difficult 
to  assign  accurate  and  equitable  RWVs  to  visits.  In  the  NPRM,  RWVs  were  assigned  to 
each  code  using  the  typical  time  in  the  level  of  service  and  the  relationship  between  work 
and  time  for  the  class  of  the  visit.  Thus,  the  RWV  for  a  Level  3  established  patient  office 
visit,  for  example,  is  intended  to  reflect  the  total  work  involved  in  a  15-minute  established 
patient  office  visit  encounter. 

The  way  HCFA  is  projecting  that  the  new  codes  will  be  used,  however,  suggests  that  it 
does  not  believe  that  physicians  will  use  them  according  to  the  typical  times  in  the  levels 
of  service.  This  is  illustrated  in  Table  3,  which  simulates  the  proportion  of  visits  that 
would  be  billed  under  each  of  the  new  codes  according  to  HCFA's  assumptions  and 
according  to  the  typical  times  in  the  codes.21  The  striking  difference  between  the  two 
suggests  either  that  HCFA  projects  substantial  upcoding  or  that  the  content  descriptor  and 
the  typical  time  in  each  code  are  not  congruent.  If  either  is  true,  many  physicians  will 
receive  inappropriate  EM  payment. 

Uncertainty  about  the  use  of  the  new  visit  codes  complicated  HCFA's  budget  neutrality 
calculations  and  may  have  lowered  the  fee  schedule  conversion  factor  by  a  significant 
amount.  If  HCFA  had  proposed  a  visit  coding  system  that  minimized  the  potential  for 
upcoding  and  in  which  time  and  content  were  congruent,  billing  patterns  could  have  been 
projected  with  more  confidence.  As  noted  earlier,  under  such  a  system,  projected  outlays 
for  visits  would  be  13  percent  lower  and  the  conversion  factor  would  be  5  percent  higher. 
Moreover,  such  a  system  would  permit  data  from  physician  surveys  to  be  used  for  profiling 
and  monitoring. 


20  See  Chapter  8  of  the  1991  Annual  Report  to  Congress  (PPRC  1991)  for  a  complete  discussion  of  EM  coding 
reform  and  the  Commission's  evaluation  of  HCFA's  proposed  coding  system. 

21  The  Commission  performed  this  simulation  using  data  about  the  duration  of  visits  from  the  following  log- 
diary  surveys  of  physicians:  the  National  Ambulatory  Medical  Care  Survey,  the  Commission's  Visit  Survey,  and 
the  University  of  Southern  California  National  Study  of  Medical  and  Surgical  Specialties. 
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Table  3.    Predicted  Billing  Patterns  for  NPRM  Visit  Codes:  Comparison  of  Crosswalks 
Based  on  NPRM  Assumptions  and  on  Typical  Times 


WM^i-^-  Level 

Percent  of  Visits 
1       Level  2 

i  in  Each  Class  Bitted  Under 
Level  3       Level  4       Level  5 

New  Patient  Office  Visit 


NPRM 
Time 

6.1 
21.9 

18.2 
48.6 

29.0 
143 

36.0  10.7 
7.8  7.5 

Established  Patient  Office  Visit 
NPRM 
Time 

1.9 
10.7 

9.9 
27.1 

76.7 
32.9 

8.0  3.5 
25.5  3.8 

Initial  Hospital  Visit 
NPRM 
Time 

62 
77.4 

58.4 
10.9 

35.4 
11.8 

Subsequent  Hospital  Visit 
NPRM 
Time 

57.9 
67.2 

38.6 
192 

3.5 
13.7 

Initial  Consultation 
NPRM 
Time 

15.0 
70.1 

9.5 
12.9 

11.4 
1.8 

513  12.9 
10.0  5.2 

Follow-up  Consultation 
NPRM 
Time 

11.4 
43.8 

70.7 
42.6 

17.9 
13.7 

In  view  of  the  importance  of  the  EM  coding  system  in  assigning  RWVs  to  visits  and  in 
calculating  the  conversion  factor  and  the  current  degree  of  uncertainty  about  how  the 
codes  proposed  in  the  NPRM  will  be  used,  it  might  be  advisable  for  HCFA  to  delay 
implementation  of  EM  coding  reform  for  one  or  two  years.  During  that  period,  HCFA's 
proposed  visit  codes  could  be  simplified  and  refined  to  ensure  that  time  and  content  are 
congruent  for  each  level  of  service.  A  pilot  test  could  be  conducted  correlating  the  use  of 
refined  EM  codes  to  current  codes  and  to  the  actual  duration  of  visits.  These  data  could 
be  used  to  assess  whether  the  new  coding  system  would  be  used  more  uniformly  by 
physicians  and  to  project  the  crosswalk  from  current  codes  to  new  codes  with  confidence. 

If  coding  reform  were  delayed,  interim  RWVs  could  be  assigned  to  current  CPT  codes 
using  the  method  that  Hsiao  and  his  colleagues  used  in  Phase  II  of  their  study-assigning 
a  time  to  each  level  of  service  (which  would  not  appear  in  the  descriptor)  and  basing  the 
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RWV  on  the  relationship  between  work  and  time  for  the  class  of  the  visit.22  No 
adjustment  would  be  required  in  the  conversion  factor  in  1992  since  physicians'  billing 
patterns  for  visits  under  current  CPT  codes  have  been  relatively  stable. 

APPLYING  THE  SCALE  OF  RELATIVE  WORK  TO  THE  MEDICARE  POPULATION 

In  the  Hsiao  study,  each  RWV  is  intended  to  reflect  the  relative  amount  of  work  involved 
in  providing  a  service  to  the  typical  patient  who  receives  it  in  the  general  population.  The 
Medicare  Fee  Schedule,  however,  will  apply  to  a  more  selective  population:  patients  who 
are  65  years  of  age  or  older  or  who  are  eligible  for  Medicare  on  the  basis  of  disability. 
Since  more  work  is  involved  in  providing  certain  services  to  this  population,  the  Hsiao 
study  scale  of  relative  work  will  need  to  be  refined  before  it  can  be  used  as  a  basis  for 
Medicare  payment. 

The  Commission  recommends  that  a  Medicare  adjuster  be  developed  that  would  increase 
the  RWV  for  services  to  which  it  is  applied  by  a  fixed  percentage.  This  adjuster  would  be 
applied  to  services  in  which:  (1)  the  typical  patient  is  not  a  Medicare  patient;  and  (2) 
substantially  more  work  is  required  to  provide  the  service  to  a  Medicare  patient  than  to 
a  typical  patient.  For  example,  it  would  likely  be  applied  to  the  global  service  for  removal 
of  an  ovarian  cyst,  which  entails  twice  as  many  postoperative  hospital  visits,  on  average, 
for  an  elderly  Medicare  patient  as  for  a  25  year-old  patient  (the  "typical"  patient  in  the 
Hsiao  study  vignette). 

The  Medicare  adjuster  would  be  required  primarily  for  invasive  services  (particular 
surgical  global  services  and  nonglobal  procedures).  It  would  probably  not  be  needed  for 
services  such  as  the  interpretation  of  laboratory  or  imaging  studies,  in  which  work  does  not 
vary  substantially  according  to  the  patient's  age.  For  visits  and  consultations,  changes  in 
coding  and  the  implementation  of  a  special  patient  characteristics/needs  modifier  could 
be  used  to  assure  equitable  payment. 

Data  from  the  Commission's  global  service  project  (regarding  differences  in  the  average 
length  of  stay  for  elderly  and  nonelderly  populations  undergoing  the  same  operation)  and 
Phase  HI  of  the  Hsiao  study  will  be  helpful  in  developing  a  Medicare  adjuster.  But  it  is 
unlikely  that  empirical  data  alone  will  be  sufficient  to  calibrate  the  adjuster  or  to  identify 
the  codes  that  should  be  subject  to  it. 


22  These  RWVs  would  not  be  accurate  since  there  is  a  poor  correlation  between  content  descriptors  in  current 
CPT  codes  and  the  duration  of  visits.  However,  they  may  not  be  any  less  accurate  than  RWVs  assigned  to  the 
codes  proposed  in  the  NPRM  if  there  is  substantial  upcoding  or  if  time  and  content  for  these  codes  are  not 
congruent. 
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The  Commission  recommends  that  HCFA  accomplish  this  refinement  through  a  process 
that  would  take  advantage  of  input  from  all  affected  parties.  As  a  first  step,  HCFA  could 
ask  specialty  societies  to  identify  all  services  that  they  believe  should  be  subject  to  the 
adjuster  (using  specific  criteria,  such  as  those  listed  above).  It  could  then  compile  and 
analyze  empirical  data  comparing  the  work  involved  in  providing  these  services  for  elderly 
and  nonelderly  patients.  Finally,  HCFA  could  convene  a  panel  representing  all  involved 
interest  groups  to  use  this  information  as  well  as  their  clinical  judgment  and  expertise  to 
calibrate  the  Medicare  adjuster  and  make  recommendations  about  the  list  of  services  to 
which  it  should  apply. 

REFINEMENTS  TO  CORRECT  PROBLEMS  SPECIFIC  TO  INDIVIDUAL  SERVICES 

The  problems  described  above  affect  RWVs  for  broad  categories  of  services.  Additional 
refinements  will  be  required,  however,  to  correct  RWVs  for  individual  services.  In  some 
cases,  RWVs  in  the  NPRM  may  be  inaccurate  because  they  are  based  on  unrepresentative 
vignettes  or  on  estimates  of  work  by  physicians  who  rarely,  if  ever,  perform  the  service. 
In  other  cases,  CRT  codes  that  are  ambiguous  or  that  encompass  a  broad  range  of  work 
precluded  the  Harvard  researchers  from  assigning  accurate  RWVs. 

Problems  Related  to  Vignettes  and  Fitness-to-Rate 

Phases  I  and  II  of  the  Hsiao  study  used  vignettes  (clinical  scenarios)  to  describe  the  typical 
service  that  physicians  would  bill  under  each  code.  At  the  completion  of  the  Phase  II 
study,  both  the  Commission  and  specialty  societies  were  concerned  that  problems  related 
to  vignettes  could  have  resulted  in  the  assignment  of  inaccurate  RWVs  to  some  services. 
Some  codes  were  surveyed  with  vignettes  that  were  not  representative  of  the  code's  typical 
service  (that  is,  the  vignette  described  a  service  that  was  at  the  high  or  low  range  of  work 
for  the  code).  Others  were  surveyed  with  ambiguous  vignettes  that  may  have  been 
interpreted  differently  by  physicians  participating  in  the  survey.  In  certain  cases,  this  could 
have  introduced  bias  as  well  as  measurement  error  into  the  estimate  of  work. 

Fitness-to-rate  (whether  the  physicians  who  estimated  work  for  a  given  service  actually 
perform  it)  may  also  be  a  problem  for  individual  services.  The  Commission's  analysis  of 
data  from  Phase  II  of  the  Hsiao  study  (PPRC  1991)  suggests  that  this  is  not  a  general 
problem-for  most  of  the  vignettes  that  were  surveyed  about  fitness-to-rate,  exclusion  of 
nonperformers  would  result  in  less  than  a  10  percent  change  in  the  assigned  intraservice 
work  value.  For  particular  specialties  and  services,  however,  the  impact  would  be  greater. 
For  example,  intraservice  work  values  for  11  percent  of  orthopedic  surgery  vignettes  would 
change  by  more  than  10  percent.  Values  for  individual  services  in  various  specialties 
would  change  by  as  much  as  28  percent. 

The  Hsiao  study  provides  only  limited  data  for  substantiating  or  correcting  problems 
related  to  vignettes  and  fitness-to-rate.  For  example,  specialty  societies  presented  the 
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Commission  with  strong  clinical  arguments  suggesting  that  a  vignette  used  to  survey  a 
given  code  was  ambiguous  or  unrepresentative.  But  unless  that  code  was  also  surveyed 
with  another  vignette  that  clearly  represented  a  service  in  the  mid-range  of  work,  it  is 
difficult  to  substantiate  bias  or  correct  for  it.  Similarly,  it  is  only  possible  to  identify 
fitness-to-rate  problems  for  codes  that  were  surveyed  about  physician  performance  in 
Phase  II  of  the  Hsiao  study.23  Of  these,  corrections  can  only  be  made  for  codes  with  a 
large  enough  sample  of  respondent  performers. 

Hsiao  and  his  colleagues  may  be  resurveying  codes  with  suspected  vignette  or  fitness-to- 
rate  problems  in  Phase  III  of  their  study.  But  the  design  of  Phase  HI  may  not  lend  itself 
to  resolution  of  these  types  of  issues.  One  concern  is  that  a  small  group  process  is  less 
likely  to  provide  adequate  representation  of  performers  for  infrequently  performed 
services  than  a  large  national  survey.  Another  is  that  CPT  code  descriptors,  which  are 
being  used  as  the  basis  for  magnitude  estimation  in  Phase  III,  may,  in  some  cases,  be  even 
more  ambiguous  than  vignettes.  Finally,  some  CPT  codes  encompass  a  broad  range  of 
services  that  entail  very  different  amounts  of  work  when  used  by  different  physicians. 
With  a  small  sample  of  physicians,  estimates  of  work  for  such  codes  may  be  biased. 

Other  approaches  could  be  explored  to  address  vignette  and  fitness-to-rate  problems  that 
cannot  be  corrected  on  empirical  grounds.  For  example,  specialties  could  be  asked  to 
refine  RWVs  for  the  services  they  provide  in  a  "budget-neutral"  process  designed  to 
minimize  any  potential  for  gaming. 

Problems  Related  to  CPT  Codes  for  Non-EM  Services 

Refinements  in  the  scale  of  relative  work  will  require  not  only  changes  in  RWVs  but  also 
changes  in  some  of  the  codes  that  are  used  to  describe  physician  services.  Under  the 
Medicare  Fee  Schedule,  payment  will  no  longer  vary  to  accommodate  regional  and 
specialty  differences  in  the  use  of  codes.  Thus,  each  code  must  represent  a  similar  amount 
of  work  to  all  physicians  who  use  it  if  it  is  to  provide  a  sound  basis  for  equitable  payment. 

The  Commission  has  identified  three  types  of  coding  problems  that  currently  prevent  the 
assignment  of  accurate  and  equitable  RWVs  to  services.  First,  some  CPT  codes 
encompass  a  broad  range  of  services  that  entail  substantially  different  amounts  of  work. 
For  example,  the  code  for  excision  of  a  supratentorial  brain  tumor  encompasses  operations 
lasting  from  two  to  ten  hours.  This  is  a  problem  because  not  all  physicians  who  use  these 
codes  provide  the  same  mix  of  services.  Some  use  them  to  bill  for  services  that  are  only 
at  the  low  or  high  end  of  the  range  of  work. 


a  Physicians  were  not  asked  how  often  they  performed  the  service  described  in  vignettes  in  the  Phase  I  study. 
Moreover,  these  questions  were  only  asked  for  a  subset  of  vignettes  in  Phase  II. 
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The  second  problem  concerns  closely  related  codes.  In  cases  where  the  distinctions 
between  these  codes  are  ambiguous  (one  example  is  the  series  of  surgical  pathology  codes 
for  gross  and  microscopic  examination  of  presumptively  abnormal  tissue),  different 
physicians  use  different  codes  to  bill  for  the  same  service  and  the  range  of  work  of 
adjacent  codes  is  overlapping.24 

Finally,  some  commonly  performed  services  do  not  have  CPT  codes.  For  example,  there 
are  currently  no  codes  for  laparoscopic  cholecystectomy,  operations  to  determine  the 
resectability  of  pancreatic  cancer,  or  provocative  endocrine  testing.  Consequently, 
physicians  use  less  than  optimal  combinations  of  existing  codes  to  bill  for  these  services 
and  frequently  differ  in  the  mix  of  codes  they  choose. 

Correction  of  these  problems  will,  in  some  cases,  require  the  introduction  of  new  codes. 
Under  the  customary,  prevailing,  and  reasonable  system  of  payment,  this  was  potentially 
inflationary  because  new  codes  were  frequently  associated  with  inappropriately  high  prices 
at  their  inception.  A  more  precise  coding  system  would  be  less  of  a  risk  under  the 
Medicare  Fee  Schedule,  however,  since  new  codes  will  be  assigned  resource-based  relative 
values.  If  these  codes  are  also  distinct,  verifiable,  and  specify  component  services,25  both 
HCFA  and  the  medical  community  could  have  a  more  accurate  data  base  without 
increasing  the  risk  of  upcoding  and  unbundling  26 

As  refinements  in  the  coding  system  are  undertaken,  it  will  be  important  to  ensure  that 
they  meet  the  needs  of  the  new  payment  system.  HCFA  could  accomplish  this  by 
establishing  clear  policy  goals  that  will  provide  a  framework  for  consistent  coding  decisions. 
The  Commission  recommends  that  these  goals  be  developed  with  input  from  all  parties 
that  use  codes  and  that  they  be  reflected  in  HCFA's  contract  with  CPT. 


24  CPT  codes  88304-88309  are  used  for  gross  and  microscopic  examination  of  presumptively  abnormal  tissue. 
CPT  code  88304  describes  an  uncomplicated  specimen;  code  88305  is  to  be  used  for  a  single  complicated  specimen 
or  a  specimen  composed  of  multiple  uncomplicated  tissues,  without  complex  dissection;  code  88307  is  for  a  single 
complicated  specimen  requiring  complex  dissection  or  a  specimen  composed  of  multiple  complicated  tissues;  and 
code  88309  is  for  a  complex  diagnostic  problem  with  or  without  extensive  dissection.  Each  of  these  codes  was 
surveyed  with  multiple  vignettes  in  the  Hsiao  study.  There  was  substantial  overlap  in  the  range  of  RWVs  for 
adjacent  codes.  In  addition,  the  College  of  American  Pathologists  disagreed  with  the  Harvard  researchers  about 
the  codes  that  were  assigned  to  certain  vignettes. 

25  For  example,  codes  for  operations  should  specify  all  procedures  typically  performed  during  the  operation 
for  which  separate  codes  exist  that  could  be  billed  separately  if  they  were  performed  independently  of  the 
operation. 

26  A  more  precise  coding  system  would  also  provide  a  better  basis  for  estimating  work  through  magnitude 
estimation. 
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OTHER  POLICY  ISSUES 


The  Notice  of  Proposed  Rulemaking  (NPRM)  outlines  the  direction  the  Health  Care 
Financing  Administration  (HCFA)  will  be  taking  on  other  important  policy  issues.  These 
include  practice  expense,  malpractice  expense,  and  geographic  payment  areas.  In  addition 
to  these,  payment  policies  related  to  electrocardiograms  (EKGs),  anesthesia,  radiology, 
nonphysician  practitioners  (NPPs)  drugs  furnished  incident  to  a  physician's  service,  and 
new  physicians  are  also  discussed  in  this  chapter.  The  Commission  commented  on  many 
of  these  issues  in  its  most  recent  annual  report.  The  Commission  recognizes  that,  in  some 
cases,  its  preferred  policy  would  require  legislation  and  such  alternatives  were 
appropriately  not  addressed  in  the  NPRM.  We  raise  these  issues,  however,  to  highlight 
future  directions  for  reform. 

PRACTICE  EXPENSE 

The  Commission  has  two  types  of  concerns  related  to  the  practice  expense  component  of 
the  relative  value  scale.  First,  it  has  identified  technical  issues  of  immediate  concern. 
Second,  it  continues  to  support  the  development  of  relative  values  based  on  resource  costs 
rather  than  historical  charges  as  required  by  the  Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA89). 

Issues  of  Immediate  Concern 

While  OBRA89  specifies  that  the  practice  expense  component  of  the  relative  value  scale 
be  based  on  an  estimate  of  1991  national  average  allowed  charges,  for  some  services,  1991 
charges  already  reflect  the  implementation  of  policies  to  alter  fees  in  the  direction  of  the 
resource-based  fee  schedule.  As  a  result,  practice  expense  relative  values  will  be 
systematically  too  low  for  overvalued  procedures,  radiology,  anesthesiology,  and  pathology 
services. 

Consider,  as  an  example,  a  service  with  a  $100  average  allowed  (and  prevailing)  charge  in 
1988  that  is  provided  by  a  specialty  with  a  practice  cost  percentage  of  50  percent.  This 
service  was  judged  to  be  overvalued  by  30  percent  in  Phase  I  of  Hsiao  (assuming  no 
changes  from  Phases  II  or  III)  with  a  projected  fee  schedule  payment  of  $70. 

Under  OBRA89,  the  prevailing  charge  was  reduced  to  $90  in  1990.  It  was  further  reduced 
by  OBRA90  to  $80  in  1991.  Because  of  these  reductions,  using  1991  charge  data  for  the 
base  leads  to  a  lower  fee.  That  is,  instead  of  a  $50  practice  expense  component  (50 
percent  of  $100),  it  gets  a  $40  component  (50  percent  of  $80).  When  added  to  the  $20 
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based  on  the  appropriate  relative  work  value,  it  is  paid  $60  under  the  fee  schedule.  The 
solution  is  either  to  use  data  on  charges  from  an  earlier  year  or  to  have  an  explicit 
adjustment  for  these  earlier  reductions  in  charges. 

Also  of  concern  is  HCFA's  proposal  to  create  a  site-of-service  differential  that  reduces 
payment  by  50  percent  of  the  practice  expense  component  when  a  service  is  provided 
outside  the  office  setting.  While  the  Commission  is  supportive  of  HCFA's  efforts  to  apply 
a  resource-based  approach  to  its  determination  of  practice  costs,  this  proposal  ignores  the 
substantial  variation  in  direct  costs  across  services.  The  Commission  has  estimated  that 
while  the  mean  differential  is  61  percent,  the  differential  ranges  from  8  to  97  percent. 
Until  HCFA  is  prepared  to  apply  service-specific  differentials  (or  differentials  specific  to 
categories  of  services),  a  smaller  differential  would  be  more  appropriate.  The  Commission 
also  believes  that  the  differential  should  be  applied  by  both  increasing  payment  for  services 
provided  in  the  office  and  decreasing  payment  for  services  provided  in  other  settings. 

The  NPRM  is  silent  on  where  the  savings  from  reductions  in  payments  for  nonoffice 
services  are  applied.  It  is  unclear  whether  they  increase  practice  expense  components  for 
office-based  services  or  whether  they  are  added  into  the  physician  work  component  for  all 
services.  Under  the  latter,  the  relationship  between  work  and  practice  expense  would  be 
distorted. 

Long  Term  Strategies 

While  HCFA  has  proposed  practice  expense  relative  values  based  on  historical  charges  as 
specified  in  OBRA89,  the  Commission  continues  to  support  basing  the  practice  expense 
component  of  the  relative  value  scale  on  estimates  of  resources.  It  has  developed  and 
tested  the  feasibility  of  a  resource-based  method  and  will  refine  it  based  on  additional 
analysis  and  discussion  with  interested  parties. 

The  method  tested  by  the  Commission  divides  practice  expenses  into  two  categories,  direct 
and  indirect,  as  does  common  accounting  practice.  Direct  costs  are  those  that  are  clearly 
identified  with  the  delivery  of  a  service,  such  as  the  time  a  nurse  spends  assisting  the 
physician  during  an  intermediate  office  visit  or  the  medical  supplies  used  in  setting  a 
fracture.  Indirect  costs,  such  as  rent,  utilities,  and  management  costs,  are  those  that 
cannot  be  traced  directly  to  any  particular  service.  Data  from  national  surveys  of 
physicians  have  been  used  to  split  practice  expenses  into  direct  and  indirect  shares. 

The  Commission  will  issue  a  report  later  this  year  that  includes  a  more  detailed  discussion 
of  the  methodology  used,  the  data  collected,  and  simulations  of  changes  in  the  pattern  of 
Medicare  payment.  It  expects  the  report  to  stimulate  discussion  on  the  limitations  of  the 
OBRA89  method  and  on  refinement  and  elaboration  of  the  resource-based  approach. 
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MALPRACTICE  EXPENSE 


As  with  practice  expense,  the  OBRA89  method  of  calculating  the  malpractice  expense 
component  of  the  relative  value  scale  is  not  resource-based  and  has  several  deficiencies 
that  lead  the  Commission  to  call  for  its  revision.  Under  the  OBRA89  method,  payment 
for  a  given  service  will  be  the  fraction  of  the  1991  national  average  allowed  charge  that 
corresponds  to  the  fraction  of  physician  revenue  used  to  pay  for  liability  insurance. 

Since  the  same  malpractice  expense  fraction  is  used  for  every  service  provided  by 
physicians  in  a  given  specialty,  the  OBRA89  method  does  not  differentiate  among  services 
that  expose  physicians  to  different  levels  of  risk.  Moreover,  averaging  across  specialties 
will  result  in  systematic  underpayment  to  physicians  who  perform  high-risk  procedures. 

The  Commission  supports  basing  the  malpractice  expense  component  of  the  relative  value 
scale  on  estimates  of  the  risk  of  service  (ROS).  It  has  developed  and  tested  the  feasibility 
of  such  a  method  and  will  refine  it  based  on  discussion  with  interested  parties. 

The  ROS  method  bases  payments  on  differences  in  the  service's  risk  and  the  overall 
premium  confronting  the  average  physician.  As  a  result,  relatively  more  premium  dollars 
are  assigned  to  higher  risk  services  than  to  lower  risk  services.  The  additional  premium 
dollars  paid  by  physicians  in  higher  risk  classes  would  be  spread  over  the  higher  risk 
services  they  provide~the  same  services  that  place  these  physicians  in  higher  risk  classes. 

The  ROS  method  would  reduce  the  payment  distortions  that  will  occur  under  the  OBRA89 
method.  It  is  also  easier  to  update,  an  important  advantage  since  malpractice  premiums 
often  change  substantially. 

GEOGRAPHIC  PAYMENT  AREAS 

The  NPRM  makes  clear  HCFA's  intention  to  maintain  the  current  payment  localities 
under  the  Medicare  Fee  Schedule,  with  the  exception  of  the  creation  of  statewide  areas 
for  Oklahoma  and  Nebraska.  In  its  1991  report,  the  Commission  recommended  using 
statewide  payment  areas  in  all  states  except  the  15  with  the  highest  degree  of  within-state 
variation  in  input  prices.1  This  would  result  in  94  payment  areas  in  the  continental  United 
States  compared  with  237  current  localities. 


In  each  of  these  15  states,  up  to  five  payment  areas  would  be  created  by  metropolitan  statistical  area 
(MSA)  categories:  more  than  3  million;  1  to  3  million;  250,000  to  1  million;  fewer  than  250,000;  and 
nonmetropolitan.  The  29  MSAs  that  cross  state  borders  will  be  considered  to  fall  entirely  within  the  state  that 
includes  the  largest  percentage  of  the  MSA's  total  population. 
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The  Commission  recommends  this  policy  because  it  captures  input  price  variation  across 
counties  as  well  as  current  payment  localities,  but  it  does  so  with  far  fewer  boundaries. 
It  also  avoids  large  payment  differentials  at  state  borders  by  allowing  some  intrastate 
variation  in  states  with  the  highest  price  variation.  Moreover,  unlike  the  current  locality 
boundaries,  the  recommended  areas  do  not  divide  counties.  This  and  the  smaller  number 
of  areas  substantially  ease  the  development  of  accurate  data  to  measure  the  Geographic 
Adjustment  Factor.  And  because  it  is  based  on  familiar  geographic  units,  it  also  has  the 
advantage  of  conceptual  and  administrative  simplicity. 

HCFA  has  indicated  that  it  does  not  plan  to  address  the  redefinition  of  payment  areas 
until  after  the  transition  to  the  Medicare  Fee  Schedule  is  completed.  Because  creating  a 
more  rational  set  of  payment  localities  can  be  accomplished  with  little  additional 
complexity  in  calculating  historical  payments,  the  Commission  encourages  HCFA  not  to 
delay  policy  changes  until  1996. 

PAYMENT  FOR  ELECTROCARDIOGRAMS 

Under  OBRA90,  Medicare  will  no  longer  pay  separately  for  interpretation  of 
electrocardiograms  when  performed  in  conjunction  with  a  physician  visit.  To  implement 
this  provision  in  1992,  HCFA  has  proposed  increasing  payments  for  some  visits  to 
compensate  physicians  for  the  work  involved  in  interpretation.  Since  most  EKGs  are 
done  by  a  few  specialties,  this  approach  would  be  inequitable.  A  bundling  method  that  is 
more  consistent  with  the  principles  of  a  resource-based  fee  schedule  is  needed.  The 
Commission  plans  to  examine  alternative  methods  of  bundling  EKG,  laboratory,  and 
procedural  services  with  visits  to  determine  whether  a  satisfactory  method  can  be  derived. 

While  equitable  methods  for  bundling  are  being  developed  and  assessed,  the  Congress 
should  modify  OBRA90  and  pay  for  EKGs  separately  from  visits  at  the  final  resource- 
based  price  for  both  the  professional  and  technical  components.  To  avoid  reducing 
payments  for  other  services  by  paying  for  all  EKGs  (albeit  at  a  lower  price),  the  transition 
to  final  fee  schedule  values  should  be  accelerated  for  procedures  that  are  substantially 
overvalued  and  which  have  not  already  been  reduced  through  the  overvalued  procedure 
provisions  of  OBRA89  and  OBRA90.  To  address  overutilization  of  EKGs,  HCFA  should 
foster  development  of  practice  guidelines  for  the  test  and  should  profile  physicians' 
practice  patterns  and  provide  educational  feedback. 

ANESTHESIA  PAYMENT  ISSUES 

There  are  three  major  issues  related  to  anesthesia  covered  in  the  NPRM.  First  is  HCFA's 
proposed  approach  to  incorporating  the  Uniform  Relative  Value  Guide  (URVG)  into  the 
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Medicare  Fee  Schedule.  Second,  HCFA  has  proposed  to  eliminate  the  use  of  actual  time 
units  for  anesthesia  services.  Third,  implementation  of  provisions  of  OBRA90  affecting 
payment  to  certified  registered  nurse  anesthetists  (CRNAs)  may  distort  appropriate 
payments  to  the  anesthesia  care  team. 

Anesthesia  Payment  Under  the  Medicare  Fee  Schedule 

OBRA89  requires  that  the  Uniform  Relative  Value  Guide  be  incorporated  into  the 
Medicare  Fee  Schedule  so  that  payments  for  anesthesia  services  are  consistent  with 
payments  for  other  services.  HCFA  has  proposed  to  incorporate  anesthesia  services  by 
calculating  an  anesthesia  rescaling  factor.  This  rescaling  factor  is  the  mean  ratio  of  Hsiao 
work  units  to  the  URVG  base  and  average  time  units  for  19  common  services.  For  each 
anesthesia  service,  URVG  base  units  plus  average  time  units  are  multiplied  by  the 
anesthesia  rescaling  factor  to  create  Medicare  Fee  Schedule  relative  values. 

This  appears  to  be  a  plausible  methodology  to  incorporate  anesthesia  into  the  fee 
schedule,  if  the  links  between  anesthesiology  and  other  specialties  are  appropriate.  Since 
anesthesiology  is  an  insular  specialty  that  provides  few  services  similar  to  those  provided 
by  other  specialties,  its  links  with  other  specialties  appear  to  be  weaker  than  those  for 
other  specialties.2  Prior  to  incorporation  of  anesthesia  services  into  the  Medicare  Fee 
Schedule,  it  might  be  helpful  to  develop  supplementary  information  on  the  links  between 
anesthesia  and  other  services. 

Anesthesia  Time  Units 

Anesthesia  services  are  now  paid  on  the  basis  of  base  units  which  are  in  the  URVG  and 
actual  time  units.  HCFA  has  proposed  replacing  the  actual  time  units  with  average  time 
units.  This  reflects  the  agency's  concern  that  start  and  end  times  for  anesthesia  services 
are  difficult  to  determine  and  that  payment  for  actual  time  is  inconsistent  with  the  way 
Medicare  will  pay  other  physicians  under  the  Medicare  Fee  Schedule. 

As  noted  in  its  1991  annual  report,  the  Commission  has  considered  alternatives  to  the  use 
of  actual  time.  The  use  of  median  or  mean  time  would  be  simpler  to  administer  and 
would  eliminate  the  problems  created  by  unclear  definitions  of  beginning  and  ending  times. 
Yet  while  the  calculation  of  average  time  for  many  anesthesia  codes  appears  to  be 
relatively  simple,  there  are  several  disadvantages.  HCFA  had  noted  that  it  does  not  have 
enough  data  to  calculate  average  time  for  about  45  percent  of  the  anesthesia  codes  and, 
therefore,  had  to  estimate  the  times  for  these  codes.  Further,  some  would  argue  that 
payment  based  on  average  time  is  unfair  because  anesthesia  time  is  uncontrollable  by  the 


Anesthesiology  is  linked  to  the  scale  by  one  same  and  four  equivalent  services. 
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anesthesiologist  or  certified  registered  nurse  anesthetist  and  varies  widely.3  Moreover,  the 
variation  in  surgical  time  encompassed  in  a  given  anesthesia  code  may  be  further  increased 
by  the  heterogeneity  of  surgical  services  that  are  represented  by  each  anesthesia  code.4 
Finally,  this  option  may  produce  systematic  underpayment  in  some  settings,  such  as 
teaching  hospitals. 

The  Commission  concluded  that  the  best  option  appears  to  be  the  continuation  of  the 
current  policy  of  paying  for  anesthesia  services  on  the  basis  of  actual  time.  The 
development  of  a  better  operational  definition  of  anesthesia  time  and  vigorous  auditing 
of  claims  would  improve  the  current  policy. 

Payment  to  the  Anesthesia  Care  Team 

In  the  NPRM,  HCFA  notes  that  modifications  to  the  OBRA90  conversion  factors  for 
CRNAs  are  needed  because  the  law  overestimated  physician  conversion  factors  for  the 
years  1991  through  1996  and  set  medically  directed  and  nonmedically  directed  CRNA 
conversion  factors  relative  to  physician  conversion  factors.  Because  the  law  specified 
dollar  amounts  for  CRNA  conversion  factors  rather  than  percents  of  physician  payment, 
OBRA90  would  result  in  higher  payment  to  nonmedically  directed  CRNAs  than  to 
physicians. 

The  Commission  agrees  with  HCFA's  interpretation  of  OBRA90  that  CRNA  payments 
should  not  exceed  physician  payments  for  the  same  service.  The  Commission  urges, 
however,  that  payments  to  both  nonmedically  directed  and  medically  directed  CRNAs  be 
resource-based.  In  the  case  of  the  former,  it  recommends  that  payment  reflect  differences 
between  anesthesiologists'  and  CRNAs'  work  input,  practice  expense,  and  malpractice 
expense  as  described  in  the  Commission's  1991  Annual  Report.  In  the  case  of  the  latter, 
it  recommends  that  payments  be  based  on  the  resource  costs  of  the  members  of  anesthesia 
care  team,  the  supervising  anesthesiologist  and  the  medically  directed  CRNA.5  Arbitrary 
percentages,  such  as  70  percent  of  the  payment  to  nonmedically  directed  CRNAs,  should 
not  be  used  to  set  payments  for  medically  directed  CRNAs.  Moreover,  the  Commission 
recommends  that  total  payment  to  an  anesthesia  care  team  consisting  of  an 
anesthesiologist  and  a  CRNA  should  not  exceed  payment  to  solo  anesthesiologists  for  the 
same  service  (PPRC  1991). 


Recently,  the  General  Accounting  Office  found  wide  variation  in  anesthesia  times  for  specific  services 
(GAO  1991). 

4  There  are  248  anesthesia  codes  representing  over  4,000  surgical  services. 

5  The  General  Accounting  Office  will  release  a  study  shortly  concerning  supervision  of  CRNAs  by 

anesthesiologists. 
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The  Commission  is  pleased  to  note  that  HCFA  intends  to  change  the  current  policy  that 
creates  a  disincentive  for  anesthesiologists  to  supervise  CRNAs.  The  proposed  rule 
establishes  a  consistent  medical  direction  payment  policy  for  physicians  regardless  of 
whether  they  supervise  residents  or  CRNAs.  The  Commission  urges  HCFA  to  clarify  its 
policy  on  medical  supervision  of  student  nurse  anesthetists. 

RADIOLOGY  PAYMENT  ISSUES 

The  OBRA89  legislation  requires  that  HCFA  use  relative  values  from  the  Radiologists' 
Fee  Schedule  (RFS)  to  pay  for  radiology  services,  adjusting  the  values  so  that  they  are 
similar  to  those  for  other  comparable  services.  In  commenting  on  the  NPRM,  this  section 
discusses  two  issues:  the  accuracy  of  the  RFS  relative  values  for  individual  radiology 
services  and  the  rescaling  of  the  RFS. 

Radiology  Relative  Values 

Provisions  of  OBRA87  required  HCFA  to  implement  a  fee  schedule  to  pay  for  radiology 
services  provided  by  radiologists  on  January  1,  1989.6  Radiology  services  provided  by 
other  specialties  would  continue  to  be  paid  under  the  customary,  prevailing  and  reasonable 
charge  (CPR)  methodology.7  HCFA  used  relative  values  for  radiology  services  that  were 
developed  by  the  American  College  of  Radiology  (ACR)  in  creating  the  RFS.  Under  the 
Medicare  Fee  Schedule,  all  physicians  will  be  paid  for  radiology  services  according  to  these 
relative  values.  This  broader  application  of  a  fee  schedule  developed  by  radiologists  raises 
issues  about  the  accuracy  of  the  RFS  relative  values  in  reflecting  the  work  of  both 
radiologists  and  other  physicians. 

The  Commission  received  comments  about  radiology  services  from  societies  representing 
three  radiology  and  seven  nonradiology  specialties  who  were  surveyed  by  Hsiao  for 
radiology  services.  All  but  one  radiology  specialty  explicitly  supported  RFS  values  for  their 
surveyed  services.8  By  contrast,  all  of  the  nonradiology  specialties  tended  to  prefer  Hsiao 


The  RFS  provisions  of  OBRA87  applied  only  to  physicians  who  were  either  board-certified  by  the 
American  Board  of  Radiology,  board-eligible,  or  for  whom  radiology  services  accounted  for  at  least  50  percent 
of  their  Medicare  billings.  Implementation  was  delayed  by  technical  problems  until  April  1,  1989. 

7  The  ACR  conducted  surveys  of  radiologists  and  radiological  facilities  to  determine  the  historical  charges 
and  the  complexity  of  some  radiology  services.  Subsequently,  these  values  were  refined  and  extrapolated  to  all 
other  radiology  services  using  a  consensus  process  involving  members  from  all  radiology  specialty  organizations. 
See  Chapter  8  of  the  Commission's  1990 Annual  Report  to  Congress  (PPRC  1990)  for  a  more  detailed  discussion. 

o 

Nuclear  medicine  supported  the  RFS  values  for  non-nuclear  medicine  services.  However,  this  specialty 
disputed  both  the  RFS  and  Hsiao  values  for  many  nuclear  medicine  services. 
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values  for  their  surveyed  services.  Many  of  these  specialties  frequently  provide  certain 
specific  radiologic  services  and  they  focused  their  comments  on  these  services.  They 
indicated  that  some  RFS  values  did  not  reflect  the  work  involved  when  the  radiology 
service  was  provided  by  a  physician  in  their  specialty.  Some  of  these  and  other 
nonsurveyed  specialties  were  also  concerned  about  the  comparability  of  the  RFS  values 
and  Hsiao's  relative  work  values  because  they  were  developed  using  different  methods. 

While  the  RFS  may  adequately  reflect  the  relative  values  for  radiology  services  when 
provided  by  radiologists,  other  physicians  who  also  provide  radiology  services  indicate  that 
a  number  of  these  values  do  not  appear  to  be  reasonable.  Relative  work  values  (RWVs) 
are  intended  to  represent  the  mid-range  of  work  for  a  service  across  all  specialties  that 
provide  it.  The  concerns  raised  suggest  that  this  criterion  may  not  have  been  met  for  a 
number  of  RWVs  in  the  RFS.  Since  nonradiologists  did  not  participate  in  the  valuation 
of  services  for  the  RFS,  there  is  the  possibility  of  bias  in  the  RWVs  for  radiology  services 
if  the  work  involved  for  nonradiologists  differs  from  radiologists. 

Given  that  radiology  values  were  developed  using  a  different  methodology  than  other 
RWVs  and  the  notable  absence  of  nonradiology  physicians  in  their  development,  the 
Commission  is  concerned  about  the  accuracy  of  these  values.  The  RFS  values  should  be 
reviewed  and  refined  through  a  process  involving  all  specialties  that  provide  radiology 
services.  The  Commission  recommends  that  HCFA  place  a  high  priority  on  review  of  RFS 
values  as  it  refines  and  updates  the  scale  of  relative  work  for  the  Medicare  Fee  Schedule.9 

Rescaling  Radiology  Values 

HCFA  has  proposed  to  rescale  the  RFS  relative  values  for  professional  component 
services  by  calculating  an  imaging  rescaling  factor  which  is  the  unweighted  mean  ratio  of 
Hsiao  work  values  to  RFS  values  for  a  common  set  of  services.  Multiplying  this  ratio  by 
each  RFS  relative  value  rescales  them. 

HCFA's  rescaling  of  RFS  values  with  unweighted  ratios  appears  to  be  reasonable.  HCFA 
could  have  developed  an  imaging  rescaling  factor  by  calculating  either  the  unweighted  or 
weighted  average  ratio  for  a  common  set  of  services.  If  weights  were  used,  HCFA  could 
have  chosen  either  allowed  charges  or  frequencies.  Using  weights  in  the  calculation  of  the 
imaging  rescaling  factor  assumes  that  the  ratios  for  high  expenditure  services  or  for  high 
frequency  services  are  more  accurate  than  those  for  other  services.  There  is  no  evidence 
that  the  values  of  the  more  heavily  weighted  services  were  more  accurately  estimated, 
however.  Additionally,  weighting  reflects  the  biases  of  the  reasonable  charge  payment 


In  conjunction  with  revision  of  coding  for  interventional  radiology  services,  the  society  representing  this 
specialty  has  contracted  for  a  study  to  provide  data  for  the  assignment  of  relative  values  for  new  codes.  This  is 
an  example  of  the  type  of  information  that  should  be  considered  by  HCFA  in  revising  radiology  relative  values. 
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methodology  that  the  Medicare  Fee  Schedule  will  replace.  Specialty  societies  expressed 
particular  concern  that  weighting  thus  was  inconsistent  with  the  resource-based  fee 
schedule.  Since  weighting  does  not  appear  to  improve  the  accuracy  of  rescaling,  use  of 
unweighted  ratios  is  appropriate  and  the  Commission  endorses  HCFA's  method.10 


PAYMENT  TO  NONPHYSICIAN  PRACTITIONERS 

In  its  1991  Annual  Report  to  Congress,  the  Commission  made  several  recommendations 
concerning  payment  to  nonphysician  practitioners.  These  included: 

•  NPPs  who  bill  Medicare  on  a  fee-for-service  basis  should  continue  to  have 
payments  that  differ  from  those  of  physicians.  Current  percentage  differentials, 
however,  should  be  replaced  with  differentials  that  reflect  differences  in 
physicians'  and  nonphysicians'  resource  costs:  work,  practice  expense,  and 
malpractice  expense.  The  value  of  the  work  component  should  be  adjusted  to 
reflect  differences  in  investments  in  education  and  training  between  each  NPP 
category  and  physicians  (for  example,  nurse  practitioners  [NPs]  would  be 
compared  with  family  physicians).  The  components  for  practice  expense  and 
malpractice  expense  should  also  be  adjusted  to  reflect  any  differences  in 
resource  costs. 

•  All  services  provided  by  NPPs  should  be  identified  as  such  on  the  claims  forms 
according  to  each  specific  NPP  category  by  adding  modifiers  to  existing  Current 
Procedural  Terminology  (CPT)  codes. 

•  When  physicians  bill  for  evaluation  and  management  (EM)  services  provided 
by  their  NPP  employees,  these  services  should  be  paid  at  the  NPP  level,  rather 
than  the  physician  level.  This  would  account  for  the  fact  that  little  or  no 
physician  work  is  involved  in  providing  the  service. 

The  Commission  recognizes  that  legislation  would  be  needed  to  enact  the  first  of  these 
recommendations.  The  Commission  reiterates  its  belief  that  payments  based  on  resource 
costs,  determined  through  application  of  the  human  capital  model,  would  significantly 
improve  the  present  arbitrary  and  inequitable  system  of  paying  NPPs. 


Specialty  society  comments  to  the  Commission  on  radiology  RWVs  suggested  greater  confidence  in  values 
for  more  frequently  performed  services.  The  implied  improvement  in  accuracy  of  a  RWV  for  a  given  service, 
however,  is  not  likely  to  be  proportional  to  the  frequency  at  which  the  service  is  performed.  Nonetheless, 
rescaling  with  unweighted  ratios  gives  similar  results  to  rescaling  with  frequency-weighted  ratios. 


48 


Current  payment  differentials  have  no  rational  policy  basis.  In  the  Commission's  view, 
payments  adjusted  according  to  investments  in  education  and  training  and  expected  rates 
of  return  on  education  can  achieve  greater  payment  equity  among  NPPs  and  between 
NPPs  and  physicians  than  the  current  system  that  HCFA  appears  ready  to  continue  after 
January  1,  1992. 

Identification  of  NPP  Services 

Concerning  the  second  recommendation,  the  Commission  is  pleased  that  HCFA  proposes 
to  identify  the  services  of  NPPs  on  Medicare  claims  through  the  use  of  NPP  specialty 
designations.  This  step,  however,  may  not  be  sufficient  to  meet  data  collection  needs. 
HCFA  has  proposed  use  of  these  new  specialty  designations  only  for  NPPs  who  bill 
independently,  thus  excluding  all  services  provided  by  physician  assistants  (PAs).  In 
addition,  the  services  we  are  most  interested  in  learning  more  about,  those  provided  by 
nurse  practitioners  (NPs),  certified  nurse  midwives  (CNMs),  and  other  NPPs  billed  as 
incident  to  physician  services,  would  not  be  captured  under  this  rule. 

The  Commission  recommends  that  all  NPP  services  should  be  identified  on  claims  forms. 
Incomplete  or  skewed  data  concerning  the  contribution  that  NPPs  make  to  the  care  of 
Medicare  beneficiaries  will  not  be  helpful  to  policymakers  in  the  future. 

Payment  Under  the  Incident  To  Provision 

The  Commission's  third  recommendation  references  perhaps  the  most  difficult  issue 
related  to  payment  of  NPPs,  clarification  of  the  payment  rules  allowing  payment  of  NPP 
services  provided  incident  to  physician  services.  While  this  payment  provision  is  not 
specifically  mentioned  in  the  recommendation,  the  Commission's  policy  goal  is  to  develop 
a  system  that  pays  for  NPP-provided  services  using  a  consistent  approach  regardless  of  site 
of  service.  Currently,  the  services  of  PAs,  NPs,  and  other  NPPs  are  paid  at  the  physician 
rate  when  provided  incident  to  physicians'  office  services.  The  Commission  understands 
that  these  services  are  often  provided  with  little  or  no  physician  input.  In  contrast,  NPP 
services  provided  in  hospital  or  skilled  nursing  facilities,  such  as  visits,  are  paid  at  lesser 
rates.  Again,  there  is  often  little  or  no  physician  input. 

It  is  the  Commission's  view  that  the  provision  allowing  coverage  and  payment  for  services 
provided  incident  to  physician  services  should  be  redefined.  HCFA  proposes  to  pay  for 
all  services  provided  incident  to  physician  services  under  the  fee  schedule  as  if  the 
physician  had  furnished  the  service  (Section  415.32(b)).  This  approach  to  payment, 
however,  is  not  consistent  with  a  resource-based  fee  schedule.  Services  provided  by  NPPs 
that  are  covered  under  this  provision  range  from  giving  simple  injections  and  changing 
dressings  to  providing  evaluation  and  management  services,  such  as  postoperative  visits. 
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These  services  can  be  categorized  into  two  broad  groups:  those  that  do  not  require  the 
skills  of  a  physician  or  NPP  with  advanced  training  and  those  that  do.  Payment  for  the 
services  in  the  former  group  should  not  be  based  on  the  physician  fee  schedule  if 
physicians  rarely  perform  them.  Likewise,  payment  for  services  in  the  second  group  should 
be  consistent  with  payment  for  other  EM  services  provided  by  NPPs.  Under  a  resource- 
based  system,  it  would  be  inconsistent  to  value  the  services  of  NPPs  at  85  percent  of  the 
physician  amount  when  they  are  provided  in  a  nursing  home  and  at  100  percent  of  the 
physician  amount  when  they  are  provided  in  a  physician's  office. 

Having  made  these  recommendations,  however,  the  Commission  is  concerned  that  some 
unintended  consequences  could  result  if  differential  payment  is  extended  to  the  office- 
based  services  of  NPPs.  Specifically,  without  clarification  of  payment  rules,  payment  for 
office-based  services  provided  by  registered  nurses  or  other  medical  personnel  could  be 
higher  (that  is,  at  the  full  physician  rate)  than  payment  for  the  same  services  provided  by 
more  skilled  NPPs.  To  remedy  this  problem,  physician  fee  schedule  amounts  based  on 
physicians'  estimates  of  work,  practice  expense,  and  malpractice  expense  should  only  be 
applied  to  services  provided  personally  by  physicians.  In  the  case  of  services  rarely 
provided  by  physicians  (such  as  injections  and  simple  dressing  changes),  payment  should 
primarily  be  comprised  of  practice  expense  and  malpractice  expense.  Physicians  may  be 
overqualified  to  provide  these  services.  NPPs  are  the  most  appropriate  provider  in  terms 
of  a  match  between  education  and  the  demands  of  the  service. 

In  the  case  of  services  that  are  often  performed  by  both  NPPs  and  physicians  such  as 
postoperative  visits,  payment  should  be  based  on  a  percentage  of  the  physician  fee 
schedule  amount  when  provided  by  the  NPP.  Criteria  should  be  developed  to  determine 
which  services  should  be  paid  on  the  basis  of  practice  expense  and  malpractice  expense 
(services  that  physicians  rarely  perform)  and  which  services  should  be  paid  on  the  basis 
of  physician  work,  practice  expense,  and  malpractice  expense. 

In  addition,  the  Commission  understands  that  there  is  considerable  variation  in  carrier 
interpretation  of  the  incident  to  rules.  Some  carriers  require  that  physicians  be  on-site  as 
a  condition  of  payment,  while  others  are  less  strict.  The  Commission  advises  that  after 
January  1992,  all  carriers  should  administer  this  payment  rule  uniformly. 

Payment  to  Clinical  Psychologists 

In  its  1991  annual  report,  the  Commission  included  clinical  psychologists  (CPs)  in  its 
recommendations  concerning  NPP  payment.  Since  CPs'  investment  in  education  and 
training  averages  between  six  and  seven  years,  payments  to  CPs  under  the  human  capital 
approach  are  expected  to  be  substantially  closer  to,  if  not  the  same  as,  those  to 
psychiatrists  than  under  current  law. 
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HCFA  has  proposed  that  CPs  be  paid  the  same  as  physicians  for  diagnostic  testing 
services.  The  Commission  agrees  with  this  approach,  especially  since  CPs  provide  far 
more  of  these  services  than  psychiatrists.  This  raises  an  issue,  however,  regarding  the 
development  of  relative  work  values  for  diagnostic  testing  services.  As  with  all  other 
services  included  in  the  Medicare  Fee  Schedule,  relative  work  values  should  be  based  on 
estimates  of  work  provided  by  the  primary  providers  of  care  ~  in  this  case,  CPs  and  other 
NPPs  such  as  clinical  social  workers.  Since  relative  work  values  for  diagnostic  testing  are 
presumably  still  in  development,  input  should  be  sought  from  these  groups. 

HCFA  states  in  the  NPRM  that  it  is  developing  a  separate  payment  rule  for  therapeutic 
services  provided  by  CPs.  The  Commission  assumes  that  this  payment  rule  refers  to  the 
CP  fee  schedule  that  has  been  under  development  by  HCFA  since  1988.  Since  HCFA  has 
not  received  specific  legislative  direction  concerning  the  development  of  the  CP  fee 
schedule,  it  can  propose  any  reasonable  method  through  regulation.  To  be  consistent  with 
payment  to  all  other  practitioners,  the  Commission  urges  HCFA  to  propose  a  resource- 
based  CP  fee  schedule.  This  can  be  achieved  by  basing  payments  on  the  physician  fee 
schedule  for  therapeutic  services. 

The  Commission  believes  that  the  current  payment  level  for  CPs  that  limits  their  payments 
to  80  percent  of  the  participating  psychiatrists'  prevailing  charge  is  arbitrary  and  should 
be  replaced  with  a  differential  to  the  work  component  that  reflects  differences,  if  any,  in 
CPs'  and  psychiatrists'  education  and  training.  This  would  help  to  bring  all  practitioners 
whose  services  are  linked  to  the  physician  fee  schedule  under  a  resource-based  system. 

DRUGS  FURNISHED  INCIDENT  TO  A  PHYSICIAN'S  SERVICE 

HCFA  has  proposed  establishing  a  uniform  payment  policy  for  all  covered  drugs  that  are 
provided  incident  to  physicians'  services.  These  are  primarily  injectable  drugs  that  cannot 
be  self-administered.  Currently,  carriers  pay  for  such  drugs  using  either  published  national 
average  wholesale  prices  (AWPs)  or  actual  acquisition  costs  as  determined  through 
physician  surveys.  Under  the  HCFA  proposal,  payment  would  equal  the  national  AWP 
minus  15  percent.  A  separate  payment  rule,  proposed  for  high  volume  drugs,  would  pay 
the  lower  of  the  estimated  acquisition  cost,  as  determined  by  HCFA,  or  85  percent  of  the 
national  AWP. 

HCFA  proposes  a  15  percent  discount  from  AWP  because  it  believes  that  wholesale  price 
guides,  such  as  the  Red  Book,  overstate  the  true  cost  of  drugs.  In  addition,  a  study 
conducted  by  the  Office  of  the  Inspector  General  found  that  pharmacies  receive  an 
average  discount  of  15.9  percent  off  of  the  published  wholesale  price.  HCFA  believes  that 
physicians  are  in  a  position  to  receive  similar  discounts. 
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The  NPRM  also  proposes  to  bundle  the  resource  costs  of  administering  drugs,  including 
non-drug  supplies,  into  the  fee  for  office  visits.  Under  this  rule,  if  a  patient  receives  an 
intramuscular,  subcutaneous,  intravenous,  or  intra-arterial  injection  during  a  visit,  no 
additional  payment  would  be  made.  In  instances  where  the  physician  or  an  employee 
provides  an  injection  with  no  accompanying  EM  service,  the  physician  may  bill  for  the 
service  using  the  appropriate  injection  code. 

It  is  the  Commission's  view  that  to  be  consistent  with  a  resource-based  payment  system, 
payment  policy  for  injectable  drugs  should  ensure  that  physicians  are  compensated  for 
their  costs.  The  Commission  agrees  that  having  a  uniform  method  for  paying  for  drugs 
is  a  desirable  policy  objective.  If  physicians  in  all  practice  types  and  all  sizes  face  costs 
equal  to  the  national  AWP  minus  15  percent  for  all  covered  drugs,  then  HCFA's  proposal 
would  be  a  reasonable  policy  to  pursue.  But  HCFA  provides  no  evidence  that  this  is  the 
case.  Rather,  its  proposal  is  based  on  studies  of  the  discounts  and  prices  offered  to 
pharmacies  rather  than  physicians. 

While  there  may  be  instances  where  physicians  are  paid  on  the  basis  of  AWP  but  face 
actual  costs  of  AWP  minus  a  discount,  these  instances  are  not  as  predictable  as  the 
proposed  rule  suggests.  Physicians  in  different  geographic  locations  and  in  practices  of 
different  sizes  face  variable  costs  for  specific  drugs.  In  general,  physicians  in  large  group 
practices  have  greater  leverage  to  gain  discounts  from  drug  suppliers  than  solo 
practitioners.  It  is  also  the  Commission's  understanding  that  physicians  rarely  receive 
discounts  on  single  source  drugs  including  several  chemotherapeutic  agents.  Finally, 
discounts  are  offered  only  intermittently  on  particular  drugs.  This  practice  makes  it 
difficult  to  know  what  price  the  physician  will  actually  face  at  any  particular  time. 

Alternative  policies  should  be  studied  to  achieve  the  goal  of  having  a  uniform  payment 
system  for  injectable  drugs.  One  alternative  would  be  to  base  payments  on  physicians' 
estimated  acquisition  costs  (EAC)  derived  from  survey  data  collected  at  the  carrier  level. 
This  approach  is  especially  appropriate  for  single  source  drugs  that  are  infrequently 
discounted.  Federal  Medicaid  guidelines  already  distinguish  between  multiple  source  drugs 
and  "other"  drugs  in  setting  payment  levels  to  pharmacies,  with  the  latter  paid  on  the  basis 
of  EAC.  This  distinction  should  also  be  made  in  setting  physician  payment  rates  under 
Medicare. 

Payment  for  multiple  source  drugs  could  continue  to  be  made  on  the  basis  of  AWP,  but 
some  refinements  are  needed.  First,  if  there  is  general  agreement  that  the  published 
AWPs  are  overstated,  a  study  of  the  construction  of  these  price  listings  should  be 
undertaken  to  determine  the  margin  of  error.  Second,  HCFA  should  determine  whether 
the  AWP  of  the  smallest  unit  of  packaging  that  will  include  the  most  frequently 
administered  dosage  of  the  drug  is  the  best  AWP  to  use  in  developing  carrier  charge 
screens.  Physicians  must  often  give  a  dosage  that  differs  from  the  standard  dose  package, 
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creating  wastage  of  some  of  the  drug.  This  is  especially  true  for  chemotherapy  where 
physicians  must  carefully  calibrate  dosages  to  individual  patients.  In  addition,  multiple  use 
vials  that  must  be  used  within  a  specified  period  of  time  may  create  some  wastage  and 
financial  loss  to  the  physician  because  the  program  is  charged  only  for  the  amount  that 
individual  patients  are  given.  Finally,  a  standard  discount  from  the  AWP  should  not  be 
proposed  as  a  payment  policy  until  HCFA  has  evidence  that  physicians  in  all  practice  types 
and  sizes  in  all  regions  of  the  country  are  able  to  obtain  this  discount. 

The  Commission  opposes  HCFA's  proposal  to  bundle  the  costs  of  providing  an  injection, 
aside  from  the  drug  itself,  into  the  payment  for  EM  services.  These  costs  include  supplies 
such  as  needles,  syringes,  and  tubing;  and  personnel  to  administer  the  drugs  and  reorder 
inventories.  As  with  the  policy  enacted  in  OBRA90  of  including  payments  for  EKG 
interpretation  into  payments  for  visits,  the  Commission  finds  that  bundling  the  costs  of 
injection-related  supplies  into  visits  is  inequitable  to  specialties  that  provide  relatively  more 
of  these  services.  Payment  to  oncologists,  for  example,  would  be  inequitable  because  they 
provide  chemotherapy  and  other  complex  injections  far  more  often  than  other  specialists. 
Since  payments  for  visits  do  not  vary  according  to  diagnosis,  oncologists  will  not  receive 
payment  commensurate  with  their  resource  costs. 

A  policy  that  does  not  allow  physicians  to  recover  their  costs  could  encourage  gaming.  For 
example,  some  physicians  who  are  not  fully  paid  for  injection-related  resource  costs  may 
upcode  their  visit  services  to  receive  higher  payments.  Until  methods  for  bundling  services 
can  be  developed  and  assessed,  physicians  should  be  paid  for  injections  using  injection 
codes  that  reflect  the  cost  of  supplies  and  nonphysician  labor  and  for  EM  services  using 
appropriate  visit  codes. 

PAYMENT  TO  NEW  PHYSICIANS 

Under  the  Medicare  Fee  Schedule,  new  physicians  will  continue  to  be  paid  less  than  their 
colleagues  already  in  practice.  The  Commission  has  long  stood  by  the  principle  that 
physicians  should  be  paid  the  same  when  providing  the  same  service.  Provisions  that  pay 
new  physicians  a  discounted  fee  clearly  violate  this  principle,  and  the  Commission  has 
consistently  opposed  their  adoption. 

PAYMENT  TO  ASSISTANTS-AT-SURGERY 

Under  OBRA90,  the  Medicare  payment  to  physicians  who  serve  as  assistants-at-surgery 
was  reduced  from  the  traditional  20  percent  of  the  principal  surgeon's  payment  to  16 
percent.  Results  from  Phase  II  of  the  Hsiao  study,  however,  suggest  that  the  16  percent 
rate  is  lower  than  estimates  of  the  resource  costs.  When  combined  with  the  recent  and 
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anticipated  reductions  in  payments  for  surgical  procedures,  the  16  percent  rule  may  make 
it  difficult  for  surgeons  to  recruit  assistants. 

The  Commission  recommends  basing  payments  to  assistants-at-surgery  on  resource  costs. 
Until  resource-based  relative  values  are  developed  for  more  procedures,  it  would  be 
appropriate  to  return  payments  to  assistants-at-surgery  for  all  procedures  to  20  percent  of 
the  surgical  payment  under  the  Medicare  Fee  Schedule. 

THE  EXPLANATION  OF  MEDICARE  BENEFITS  FORM 

For  many  Medicare  beneficiaries,  the  Explanation  of  Medicare  Benefits  (EOMB)  form  is 
the  primary  source  of  information  on  Medicare  payment  for  physicians'  services.  In  the 
Commission's  view  their  ability  to  understand  the  information  on  the  EOMB  and  interpret 
it  correctly  is  critical.  At  a  minimum,  beneficiaries  should  be  able  to  identify  the  services 
rendered  and  the  amount  of  their  financial  obligation. 

Payment  reform  promises  to  improve  substantially  beneficiaries'  ability  to  understand  what 
Medicare  will  pay  and  what  physicians  can  charge  above  the  approved  amount.  A  new  and 
standardized  EOMB  is  needed,  however,  to  complement  these  protections. 

While  the  EOMB  is  not  discussed  in  the  NPRM,  the  Commission  applauds  the  effort 
made  by  the  HCFA  to  develop  a  new  and  more  accessible  EOMB  to  be  implemented  at 
the  same  time  as  the  Medicare  Fee  Schedule.  It  is  concerned,  however,  that  despite  many 
improvements  in  the  form,  the  final  draft  shared  with  Commission  staff  and  others  does 
not  address  balance  billing  limits.  As  in  its  1990  and  1991  annual  reports,  the  Commission 
reiterates  its  recommendations  that  the  correct  maximum  allowable  charge  should  be 
calculated  on  the  EOMB.  Beneficiaries  should  be  informed  that  they  are  not  liable  for  any 
amount  above  this  limit.  Failing  to  include  this  information  on  the  EOMB  represents  a 
lost  opportunity  to  give  beneficiaries  the  information  they  need  to  protect  themselves  from 
errors,  inappropriate  billing  practices,  and  fraud. 
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APPENDIX 


COMMISSION  RECOMMENDATIONS  FOR 
REFINING  THE  SCALE  OF  RELATIVE  WORK 


RECOMMENDATIONS  FOR  INVASIVE  SERVICES 

•  HCFA,  with  input  from  all  affected  parties,  should  develop  a  clear  policy  for 
categorizing  invasive  services  as  either  surgical  global  services  or  nonglobal 
procedures.  Special  payment  policies  should  be  developed  for  exceptional  types 
of  surgery  (such  as  transplant,  multiple  trauma,  and  burn  surgery). 

•  Relative  work  values  (RWVs)  for  surgical  global  services  should  be  refined  to: 
(1)  account  for  the  substantial  pre-  and  postincisional  operating  room  work 
involved  in  certain  operations;  and  (2)  correct  estimates  of  pre/post  time  and 
intensity  for  perioperative  visits. 

•  Surgical  services  related  to  complications  should  be  paid  separately  from  the 
surgical  global  fee.  If  these  services  are  included  in  the  surgical  global  service 
(as  HCFA  proposed  in  the  NPRM),  equitable  payment  will  require  the 
development  of  a  surgical  complications  modifier. 

•  RWVs  for  nonglobal  procedures  other  than  endoscopies  should  be  revised  to 
account  for  pre/post  work  directly  related  to  the  procedure. 

•  Since  visits  provided  in  the  30-day  period  following  a  procedure  are  usually 
related  to  management  of  the  underlying  condition  rather  than  to  the  procedure 
itself,  the  timeframe  in  HCFA's  proposed  payment  policy  for  nonglobal 
procedures  should  be  substantially  shorter  than  30  days. 

•  Physicians  and  carriers  should  be  provided  with:  (1)  a  list  of  the  CPT  codes  that 
will  be  paid  as  surgical  global  services  and  as  nonglobal  procedures;  (2)  the 
component  services  that  are  included  in  the  payment  for  surgical  global  services 
and  nonglobal  procedures;  and  (3)  the  services  that  can  be  billed  in  addition  to 
surgical  global  services  and  nonglobal  procedures. 
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RECOMMENDATIONS  FOR  EVALUATION  AND  MANAGEMENT  (EM)  SERVICES1 


•  The  pattern  of  work  for  EM  services  should  be  revised  so  that  total  work  per 
unit  of  encounter  time  decreases  to  a  limited  extent  as  visits  become  longer. 

•  The  pattern  of  work  across  classes  of  visits  should  be  revised  so  that  total  work 
per  unit  of  encounter  time  is  greater  for  new  patient  visits  than  established 
patient  visits,  for  initial  visits  than  subsequent  visits,  and  for  consultations  than 
for  nonconsultative  visits. 

•  EM  payment  should  be  increased  by  a  fixed  percentage  (through  a  special 
modifier)  for  visits  with  patients  who  have  communication  barriers,  disabling 
cognitive  or  physical  impairment,  or  an  unusual  need  for  counseling  or 
coordination  of  care. 

•  The  visit  coding  system  proposed  in  the  NPRM  should  be  revised  so  that  it  will 
not  send  mixed  messages  to  physicians.  This  can  be  accomplished  by 
simplifying  the  system  and  by  making  time  and  content  congruent  for  each  level 
of  service. 

RECOMMENDATIONS  TO  TAILOR  THE  SCALE  OF  RELATIVE  WORK  TO  THE 
MEDICARE  POPULATION 

•  A  Medicare  adjuster  should  be  developed  that  would  modify  the  RWV  for  the 
service  to  which  it  is  applied  by  a  fixed  percentage. 

•  The  adjuster  should  be  applied  to  services  in  which:  (1)  the  typical  patient  is  not 
a  Medicare  patient;  and  (2)  substantially  more  work  is  required  to  provide  the 
service  to  a  Medicare  patient  than  to  the  typical  patient. 


RECOMMENDATIONS  TO  CORRECT  PROBLEMS  SPECIFIC  TO  INDIVIDUAL 

SERVICES 

•        Vignette  and  fitness-to-rate  problems  should  be  corrected,  wherever  possible, 
on  empirical  grounds. 


The  three  recommendations  for  revising  RWVs  for  EM  services  are  presented  as  a  package  and  are  not 
intended  to  stand  alone. 
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•  Suspected  vignette  and  fitness-to-rate  problems  that  cannot  be  substantiated  or 
corrected  with  data  from  the  Hsiao  study  should  be  refined  through  the  use  of 
multispecialty  or  specialty-specific  panels. 


RECOMMENDATIONS  FOR  REFINING  CPT  CODES 

•  CPT  codes  that  are  ambiguous  or  that  encompass  a  broad  range  of  services 
entailing  substantially  different  amounts  of  work  should  be  revised  to  provide 
a  sound  basis  for  equitable  payment. 

•  To  ensure  that  refinements  in  the  coding  system  meet  the  needs  of  the  new 
payment  system,  HCFA  should  establish  clear  policy  goals  that  will  provide  a 
framework  for  consistent  coding  decisions. 
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